
Town of New Glarus

Plan Commission Minutes

Thursday, July 22, 2010
7:00 P.M.
Attendance: Keith Seward, Reg Reis, Bob Elkins, John Ott, and Deputy Clerk John Wright

Not in Attendance:  John Freitag, Duane Sherven, and Gof Thomson
Also in Attendance: Town of New Glarus Building Inspector Mike Fenley (departed 8:10 PM), Town Attorney Dale Hustad, Marvin and Colleen Smitherman, and Frank Mixdorf

K. Seward called the meeting to order at 7:00 PM.

1. Review Proper Posting—confirmed by Chair and Deputy Clerk
2. Public Comments.  Deputy Clerk Wright presented a list of possible changes to the current Code of Ordinances which he has been tracking for the prior two years.  Wright conceded there might be some issues he overlooked as he compiled his notebook and will review the Planning minutes from the past within the coming week.  This document is purely informational and will be added to a future agenda for discussion/review.
3. R. Reis moved to approve the regular minutes of 100617; 2nd B. Elkins.  K. Seward recommended on page 2, item 6, sentence three be clarified by adding the words total and approximately so that it now reads as follows: Deputy Clerk Wright estimated the total number of lots that were built upon post-Ordinance without adequate open space or Town Board approval at approximately fifteen.  The regular minutes of 100617 were approved as amended; motion carried.  
4. K. Seward reminded the group that the proposed cluster division of the Smitherman property has been previously discussed in regards to how to handle the cul-de-sac for Windmill Ridge Road and the right-of-way (ROW) for the same that is located entirely on the Smitherman property.  Seward explained that the original split computation allowed for one large lot division or up to four cluster lots (of a minimum of 2.0 acres).  Mr. Smitherman referred the group present to an aerial view of his property outlined in yellow, bounded to the north by Windmill Ridge Road and to the south by Highland Drive; arable land bounds the east and west sides of the property.  Smitherman went on to note the following features and plans for the property he owns:

· Farmed areas on his property are to the south, the area outlined in blue is the location of the proposed cluster development, there is an oak savannah along the eastern edge (in a Natural Resources Conservation Services program), and the balance is a prairie remnant (enrolled in a Federal Fish and Wildlife program)
· There is an agricultural outbuilding located within the prairie remnant

· The lot is bowl-shaped; stormwater is contained within the property in the area where no residential development will occur
· The only access to the proposed cluster lots, farmlands, and areas enrolled in sanctioned programs is by way of Windmill Ridge Road and the existing cul-de-sac 
· A future plan is to place the restored prairie in a conservation trust or appoint a caretaker and to enroll the arable fields into the Conservation Reserve Program and eventually have it become part of the ongoing prairie restoration project

· Everything outside of the blue boundary is considered as open space

· The hard surface of the existing cul-de-sac is approximately 92’ in diameter 
· The proposed Lot 1 contains the existing home 
· The existing mound will be used by Lot 1 for the life of the system or until a building permit is issued for Lot 3

· The black triangles on Lot 1 are the proposed location of a new mound system

B. Elkins asked if the proposed locations for conventional septic and mound systems have been reviewed to which Smitherman agreed these locations have been approved.  K. Seward asked if the buyer of Lot 3 would have to agree to the existing mound system or the abandonment of the same; Smitherman replied that it would more likely be the latter unless there is still useful life. Deputy Clerk Wright asked for clarification; will the tank be abandoned or only that portion of the existing septic on the proposed Lot 3.  Smitherman replied that the latter is the case.  Fenley stated in response to a question from Seward that a mound system can last up to 15-20 years and that the tank is pumped every three years.  Smitherman noted that the seasonal occupancy of their home with only two residents, coupled with a double system probably means the mound should be in good condition for its age.  
Smitherman noted that the proposed Lot 1 needs guaranteed access to the open space where the prairie remnant is located.  Lot 2 will include ownership of a driveway to access the cul-de-sac; however there is a 30’ wide easement noted on the face of the CSM, across this drive to allow access for Lot 1 to the open space.  Smitherman noted the location of the existing hydrant identified on the Survey Map which dictated the location of the easement; the size of the agricultural equipment that must access the fields must pass to the south to clear this feature.  Smitherman noted the easement exists for the sake of farm equipment access to the fields to the south and access to the prairie remnant if and when the existing home is sold.  Attorney Hustad noted the proposed guaranteed access would be a burden on Lot 1 for the benefit of access to the open space (for whoever owns the open space).  D. Hustad further noted that the easement must also gain access across Lot 2.  J. Ott suggested making the access 3 rods (48’) wide so that it has the potential to become a public road at some indeterminate point in the future.  D. Hustad asked Smitherman if the prairie remnant was to become public land in the future, how it would then be accessed.  Wright noted that the land gifted to the Town that comprises the Bluebird Ridge Conservancy could potentially provide access to the Smitherman remnant if it was to be placed in public trust. Smitherman reported that the field road to the agricultural use outbuilding has been scraped down to bedrock for improved traction.  
J. Ott asked if Lot 3 would access Windmill Ridge Road by the easement of Lot 2 or directly to the cul-de-sac.  Smitherman stated that it depends upon the preference of the Town; Smitherman could see either method of access as legitimate.  J. Ott asked Mike Fenley what the setback is between the drive to Lot 2 and the existing mound system; Ott thought it might be 45’.  K. Seward thought this is a private drive and exempt from setbacks because it is not a public road.  M. Fenley stated a mound system is self-contained and should thereby be protected from compaction; Fenley stated that he would need to research this further.  During the course of discussion the following was noted:
· Colleen Smitherman noted that the material they were given as homeowners when the mound system was installed did not mention anything regarding restrictions of driving near or upon the mound system

· The narrow portion of Lot 2 is approximately 250’ in length according to measurements on the survey map 
· The length of the driveway to the proposed location of the home site on Lot 2 will be in excess of 500’, requiring a turnout for emergency vehicles

· On Lot 2 the septic field can be at grade according to Mr. Smitherman

· The restriction of the proposed access to 30’ in width will preclude a through road to connect Windmill Ridge to the Highlands

· K. Seward noted that a Joint Driveway Agreement should include access for all three lots for the 30’ wide easement  
· Smitherman reported that he is working with attorney Duxstad on a Joint Driveway Agreement and affidavit for identifying Open Space

· Restrictive Covenants being prepared by attorney Duxstad would prohibit recreational four-wheeling, would allow some hunting, and would allow for prairie preservation

· Utility easements are marked along the northern lot lines on the proposed survey map near the cul-de-sac; the existing pedestal is near the circle drive of the existing residence
Chair Seward reviewed the options for recording the restriction of further residential development in open space: by survey, by affidavit, by exclusion affidavit, and by an attachment to the Certified Survey Map (CSM).   Attorney Hustad noted that in this case an affidavit by exclusion would be the simplest method as the entire parcel description is included within the proposed CSM.  The Smithermans stated they are considering dedication of the cul-de-sac to the Town, which was not originally defined by outlot like the rest of Windmill Ridge Road.  D. Hustad suggested an alternate solution to dedication by outlet is to provide guaranteed access by right of way (ROW) noted on the CSM or Title Policy; in this scenario the Smithermans will still own the property beneath.  In reply to this suggestion, M. Smitherman asked about who would be responsible for repair and bears liability; specifically Colleen Smitherman asked if they own the land beneath the cul-de-sac and if someone is injured would they be liable.  K. Seward offered that the Town would assume repairs and liability if the Town Board were to accept the dedication.  B. Elkins noted that parking is allowed along a Town Road although that is unlikely to occur as it would limit turning of larger vehicles and could potentially impede emergency access.  Hustad noted the dashed lines drawn atop the image of the cul-de-sac as defined on the face of the preliminary survey map implies equal division of the cul-de-sac among the three lots.  M. Fenley noted that the smallest lot is not dependent upon land beneath the cul-de-sac to satisfy the 2.0 acre minimum required by Chapter 110.    
a. Building inspector Fenley gave a brief summation of his preliminary site suitability determination for the proposed three-lot cluster of the Smitherman property as follows: 

· The proposed access to Lot 2 will most likely require no engineering, although a culvert will need to be located beneath that drive at the low point at least 24” in diameter, if not larger
· The building envelope on Lot 2 would be best suited on the natural ridge, set back into the existing oak savannah

· Stormwater concerns are minimal as there is no observed runoff after heavy rains and no pooling of water on the property even at the lowest points 

· Access for Lot 3 would be best directly off the cul-de-sac since the building envelope would be to the northeast corner of that lot which slopes to the south, southwest
· The existing size and location of the cul-de-sac is more than adequate for current needs and does not need to be paved wider or relocated south of the two additional proposed cluster lots or the third proposed cluster lots containing the existing residence

· The Smithermans have been made aware that if work needs to be performed within the 120’ ROW for the cul-de-sac then grass and shrubs may need to be displaced

Fenley stated that the Smitherman’s have been thorough in supplying all the needed information and that the plan they have presented meets Fenley’s approval for preliminary site suitability.

b. Deputy Clerk Wright gave an overview of the Technical Review Committees observations and findings (see attached) which corroborated the description of the existing conditions and proposals reviewed above.

c. J. Ott moved to approve the three lot cluster and recommend it as presented in the preliminary survey map to the Town Board; 2nd B. Elkins.  K. Seward asked legal counsel if there were any issues to be considered; Hustad replied there were none beyond what he noted above (i.e. access by ROW versus dedication by outlot).  There was no further discussion; motion carried.
5. Deputy Clerk Wright reported that he had been contacted by Shawn Kraemer by phone and follow-up email (see attached) about safety concerns for the Spring Woods subdivision off of County Road N.  Association members are concerned about safety for their children when picked up and dropped off by the school bus at the intersection of CTR N and the private road to their subdivision.  The association would like the Town to assist in convincing the School District to pick up children on the private road within Spring Woods.  Deputy Clerk Wright reported that Patrolman Nielson measured the cul-de-sac at the end of the private east-west road; the gravel portion free of thistles is approximately 60’ in diameter and the overgrown gravel portion totals around 80-90’ in diameter.  
a. Mixdorf who was present reported that there is an annual meeting of the Spring Woods Landowners Association coming up soon.  A year ago a request to the School District for pick up and drop off on the east-west private road in the subdivision was turned down.  Currently, Mixdorf reported, parents are finding other means to get their children to school including the use of a different bus stop.  Mixdorf stated that the entire private road is gravel and the edges of the cul-de-sac are overgrown although the edges could be cleared.  He noted that full-size moving vans and large construction equipment have been able to maneuver the radius of the cul-de-sac with ease and is confident school buses could do the same.  Mixdorf reported that the Association’s contracted snow plow driver can adequately clear the private road and cul-de-sac for a bus, but will need to salt more heavily for traction so that the bus can climb the grade in icier weather.  Mr. Mixdorf noted that Association member Shawn Kraemer will be out of contact until mid-August; prior to leaving town Kraemer had not heard back from a representative from the School District regarding his current requests to renew the Association request.  
D. Hustad wondered if the School District has a policy prohibiting the buses to travel private roads; if so it may limit how much more the Association can accomplish without requesting a variance from that policy.  When asked by K. Seward how formal the Association relationship is at this point in time, Mr. Mixdorf replied that the Association is not a Limited Liability Corporation; 6 out of 7 members voted to do so, but the 7th has not replied.  The group has updated the covenants for the mutual benefit of the group.  It is the group’s aim to have control over the private road/private drive and the outlot that is the shared green space.  According to Mixdorf the title is technically the Association’s, but is not in their name and that there are many liens against the property.  Attorney Hustad noted that he is representing the Association and has contacted many agencies to free the title and is making progress.  Mr. Mixdorf reported that Shawn Kraemer had contacted the Postmistress in Belleville about mail delivery along the road and has not gotten a response.  R. Reis suggested finding a State agency to advocate for bus service from a safety point of view.  B. Elkins suggested contacting the Wisconsin Department of Transportation.  
b. K. Seward stated that he assumes the Association will eventually be looking for dedication of the private road at a future date.  Seward noted that the Association would need to be fully established with clear title to the aforementioned outlot which contains the private road in question in addition to bringing the road up to the prevailing Town standard in effect at the date of the request.  Mixdorf stated that the intent is to pave the road, excluding the private north-south drive; although that is probably at least a couple of years in the future when all properties are developed.  Mr. Mixdorf asked the Commission members about the steps in the dedication process.  Seward noted that it is the obligation of the Association to pay for a Town Engineer to inspect the paving of the road to ensure that it is up to current standards.  Mr. Mixdorf would like to know whether the Town can refuse the road even if built to the prescribed standard.  J. Ott offered his opinion that associations should expect acceptance by the Town Board if they build the road to the prevailing standard and agree to the inspection using an Engineer of the Town’s choosing.  R. Reis suggested using a contractor that specializes in building roads to Town standards to avoid potential problems with acceptance.
6. Chair Seward directed the members present to the amended motion (see attached) approved at the June 17, 2010 meeting regarding a request for a written statement from property owner John Ott.  The members are seeking the statement to avoid a conflict with the Town’s Ordinance prohibiting two residences on the same lot after issuance of an Occupancy Permit for a new home.
Ott asked whether the residence has to be removed or rendered inhabitable by the date referred to in the amended motion.  Seward stated that County is the authority that is determining the date by which the old residence must be removed unless an extension is filed.  There was a discussion about hypothetical situations that could arise for other property owners.  Seward would like to avoid duplicity by allowing two residences on the same lot.  Mr. Ott agreed he would provide a letter to the Town indicating his intention to remove the existing home on or before the date set by Green County Zoning and Land Use.
7. R. Reis and J. Ott gave a report from their subcommittee regarding their thoughts on commercial development along private roads within the Town and those areas within the Extraterritorial Zone (ETZ).  J. Ott noted that a standard has already been recommended for residences, including agreement with the standard set by Green County Zoning and Land Use in Title IV (i.e. that up to six homes can be served by a private drive/private road with a seventh home requiring the access be dedicated to the Town).  K. Seward asked if anything special would need to be considered for those areas within the Agricultural Transition (A-T) District of the Extraterritorial Zone such as a maximum of four residences prior to dedication to the Town for a fifth one paralleling the ETZ Ordinance requirement in that district for the fifth home to require public sanitation and water.  J. Ott stated that the subcommittee was not considering that issue.  K. Seward asked if commercial developments regarding development along a private road should have the same standard as homes; Ott replied yes, commercial enterprises along a private road should be counted the same as a residence.  Seward noted that the list of recommended changes to the Code of Ordinances distributed by the Deputy Clerk at the beginning of the meeting includes further defining commercial development within the Town and how it should be treated.  Deputy Clerk Wright noted that the prior recommendation of the subcommittee requires a revision to the ETZ as well as Town Ordinances since it applies Town-wide and requires restrictions greater than that of the County standard.
8. Deputy Clerk Wright made several inquiries regarding preferences for road policy.
a. Wright noted that there has been previous discussion on this topic and that legal counsel has advised against accepting outlots of private roads for dedication to the Town.  B. Elkins asked if the acreage to the centerline of a road would count towards the 2.0 lot size minimum; K. Seward agreed that it traditionally has.  K. Seward asked if there is an argument in favor for the dedication of outlots for the Town; Hustad said it was favorable for developers.  Hustad stated that whatever decision the Town makes could either be reflected in the Code or simply become a revision to Town policy.
b. Wright notes that when previously discussing the cul-de-sac issue for Highland Drive in 2009 the group was also introduced to two stubs defined on CSM 2341 at the end of Highland Drive.  Wright stated that the unused stub of Highland Drive to the east of the cul-de-sac was never paved and is currently covered with natural land cover; it measures approximately 380’ in length.  The property beneath the stub identified as Windmill Ridge Road on the CSM has reportedly been sold to a neighbor to the property by the developer (Clinton Wilde) although it is unclear whether the Town retained rights to that easement or if the roads were dedicated to the Town.  Wright reported that Chair Seward wanted to consider whether the Town wants to abandon the 380’ stub or the one labeled Windmill Ridge Road.  B. Elkins asked why the Town would consider abandonment.  D. Hustad recommended keeping the asset if it were likely to ever continue through, but to abandon if not.  J. Ott asked if there was any cost to the Town to retain; Wright replied that it slightly diminishes the property tax base.  Ott suggested retaining the asset unless a resident came forward with a compelling request for abandonment.  
Wright discovered that the length of Highland Drive is not owned by the adjacent property owners to the centerline nor is it defined by outlot as a Town asset; the property does not appear on the Assessment Rolls as a taxed or exempt parcel.  Wright assumes the developer still owns the property, yet the Town claims the length of the road for State road cost reimbursement.  Wright noted that Village View Circle is likewise not defined by outlot or owned to the centerline by residential neighbors.  There was brief discussion as to whether to contact the developers of these properties to see if it was ever dedicated to the Town and to consider taxing the property beneath if not.  J. Ott suggested not pursuing this issue further unless someone requests abandonment of the ROW.  Seward suggested an alternate approach: contact the property owners to request ROW commitments.  Hustad reasoned that Wilde would own the residual land not used for the lots.  K. Seward asked the members present if the developer should survey the ROW and then dedicate it to the Town.  Attorney Hustad stated that the ROW could be defined by starting with the original metes and bounds description and then excluding all the lots.  
c. Wright noted that the cul-de-sac on Highland Road was meant to be temporary as defined on CSM 2341.  Wright noted that the existing ROW is for the road only; the north and south portions of the cul-de-sac bulb and the ROW for the same is on private property.  Hustad recommended extending the ROW so that the Town’s snow plow is not driving on private land.  K. Seward suggested notifying the Town Board about these issues/concerns: without objection.
9. Updates

a. The Careys contacted Delta 3 Engineering to resolve the archival CSM request.  Town and ETZ signatures have been secured and a copy of the recorded CSM was delivered to the Town and Village Clerks (see attached).  A check for the Temporary Occupancy Permit has been paid in full.  Wright noted that the Joint Driveway Agreement between the Careys and the Herdegs was drafted, presented to the Town, but has never been fully executed or if so a copy has never been provided to the Town Office.  The absence of this document from Town records could potentially hold up future land divisions or refinancing of property as the current access and the recorded easement do not correlate.  Technically the Careys have a recorded access to their property, but problems could arise if the Herdegs decide to restrict access in the future.  The loop in question is not part of the property under land contract by the Careys with the Herdegs.  Wright did not believe that addresses for the upper and lower Brewery drives have been installed nor have the address signs for the residence at the junction with Highway 69 and at the split with the lower Brewery drive.
b. Seward gave a brief update of the Joint Town/Village Negotiations Committee.  At the most recent meeting there was discussion regarding potential joint public works facilities in the event of Backtown development, which is still being discussed in addition to rough cost estimates.  Village representatives are to define annexation and non-annexation areas prior to the next meeting.  There was also discussion regarding a shared library district and shared revenue.  The Village Board will meet with the Library Board to discuss building and operation cost estimates on August 3, 2010.
c. Seward gave a brief summary regarding the repurchase of the Old Town Hall and whether to consider the action at the Annual Meeting to be advisory or binding.  Ultimately the discussion was tabled until additional discussion has taken place with the Library Board.
Wright stated that finding an exact figure of land dividers who have exceeded their limit is easy for those of 35 or more acres at date of Ordinance because it has already been noted on their split computation sheets.  However, Wright continued, those smaller than what can legally be divided post-Ordinance are very difficult to determine without comparing detailed plat maps with the Assessment Roll, and reviewing filed CSMs.  R. Reis wondered whether those in violation should be notified of the violation and told that no negative action will be taken; however, they should also be informed that no further division will be allowed now that they have been notified.  Chair Seward cited an example where an existing lot with one home site has been divided into three lots; should the owner be notified of the restricted building potential before it is sold?  Hustad thinks those CSMs that are unsigned by the Town Chair are easier to restrict from building than those which are.  Hustad asked whether signature by the Town Chair on a CSM implies a building site even when the split computation may suggest otherwise, especially in those cases where the public record of potential is absent at the date of signature.  Hustad noted that recording costs at Green County have increased and the Town’s Fee Schedule may need to be revised for those items that must be filed.  R. Reis suggested 1) record an affidavit for each property in question, in addition to a letter of notification for those that have Town signature and 2) do nothing for those without Town signature as there is no authority to back any claims of residential development potential.  Hustad suggested those without signatures could be notified when discovered, but don’t spend office time to perform an inventory; however, what do you tell those whose CSMs are signed-do they have a building site or not?  Chair Seward took a straw vote on those unsigned:  J. Ott don’t pursue; B. Elkins don’t pursue, and R. Reis don’t pursue.  Seward then asked about those that were signed: B. Elkins review individually; R. Reis notify County and property owner; J. Ott no opinion was noted. Hustad restated that those without signature should be denied building sites; however, those that are signed will have to be treated equally whether that is to allow or deny building sites.  Hustad further stated if the policy is that signed ones have a building site then there would be no need for notification; however if the policy is that they do not have a building site a notification should be mailed to the current property owners to tell them the Town authorized the subdivision of property but did not authorize further residential development.
10. The next meeting will be Thursday, August 26, 2010 (August 19 is Parks and Joint Parks) at 7:00 PM.  Agenda items will include: Review Draft Notification Letter to Property Owners Whose Land Divisions are Non-Compliant; Updates: Joint Negotiations.   B. Elkins moved to adjourn; 2nd by R. Reis.  Meeting adjourned at 9:45 PM.
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