

Town of New Glarus

Plan Commission Minutes

Thursday, December 17, 2009

7:00 P.M.
Attendance: John Ott, Keith Seward, John Freitag, Dean Streiff, Reg Reis, Bob Elkins, and John Wright

Not in Attendance: Duane Sherven and Gof Thomson
Also in Attendance: Dale Hustad and Chris Narveson (8:17 PM)
K. Seward called the meeting to order at 7:03 PM.

1. Review Proper Posting—confirmed by Chair and Deputy Clerk

2. J. Ott moved to approve the minutes of 091119; 2nd B. Elkins. There was no further discussion.  The minutes of 091119 were approved as presented.

3. Public Comments.  C. Narveson attended a Village of New Glarus Plan Commission meeting.  Item 6 of that meeting was a discussion of a concept plan for the revision of the Neuchatel Subdivision.  Narveson reported that developer Sherry Wilde proposed eighteen 1.5-acre lots for the land that had been annexed into the Village.  Seward stated that his understanding was that Ms. Wilde intended lot size of 2.5 acres.  Narveson further reported that Wilde proposed keeping the property within the Village yet have the residences served by private well and septic, requiring a variance from the Village Code of Ordinances.  
Another scenario proposed by Wilde, if the Village approved, was de-annexation of the property back into the Town; if granted, Wilde wanted assurance from the Village that the Extraterritorial Zoning (ETZ) Commission would accept her proposal, according to Narveson.  Narveson stated that the discussion was tabled until February 21, 2010.  Narveson noted that Wilde discussed the possibility of a private cluster sewage system which would avoid the annexation issue for a plan of five or greater lots.  Narveson was unable to get a copy of the visual layout that was proposed.  Seward noted that if the property was de-annexed and was classified as Agricultural Transition (A-T) it would then need to be reclassified as Rural Neighborhood (R-N) because the proposal is for five or more lots.  
Seward went on to note that if the property were to be classified as Agricultural and Woodland Preservation (A-P), then the lots would need to be a minimum of 2.0 acres in size and residences could be on private well an septic; however, the open space requirement would not support the proposed number of lots proposed (note: 240 acres would be required for 204 acres of open space and 18 2-acre lots assuming clustering outside of the A-T).  According to the Annexation Impact Subcommittee recommendations adopted by the Town Board, the approximately 45 acres would be considered contiguous although it was acquired piecemeal post-Ordinance.
Reis asked about progress discussion regarding the Old Town Hall.  There was brief discussion regarding the Draft Feasibility Study conducted by Patrick McGowan.  Deputy Clerk Wright agreed to send the group an electronic copy of that draft document.
4. Chair Seward noted that Deb and Dan Carey are in the process of completing the construction of their new home located east of the New Glarus Brewing Company, 2500 State Highway 69. The Careys have a land contract for 9.8 acres of Lot 3, Certified Survey Map (CSM) 4114 with Peter and Isabelle Herdeg.  Seward noted that Delta 3 Engineering who prepared CSM 4490 for the Careys did not refer to the Town’s Code of Ordinances or to the Village’s ETZ Ordinances before filing it with the Green County Register of Deeds, without authorizing signature from the Town or Village.  Lot 1 of CSM 4490 describes a 5.0 acre division of Lot 3 of CSM 4114.  Seward noted that a Public Hearing is required for the creation of a new lot by CSM, and this body will decide whether to recommend that process to the Town Board.
In reply to a question from R. Reis, Chair Seward noted that the construction of the home was not at issue at this meeting as a driveway and building permit had been issued and the structure inspected.  K. Seward asked D. Hustad about whether the process could proceed without the presence of the Careys or a representative.  D. Hustad replied that he was the broker for the Herdegs for the Land Contract with the Careys, but does not represent the Careys as their agent.  Hustad stated that unless questions arose that could not be answered the group could continue their process.  Hustad reported that initially the Careys had a loan for the construction of the home which was possible with the property under land contract; however, when the construction loan was to be converted to a mortgage, then the lending institution needed clear title of the property for the Careys.  This series of events resulted in the survey of the 5.0 acres, otherwise the process leading to and including the Public Hearing would not have been required.
Deputy Clerk Wright confirmed that prior to signing the Special Assessment Request from Ekum Abstract for the Careys, the Careys had to complete that Application for Site Plan Approval for the proposed land division, pay the $225 fee, and agree to nine terms drafted by Wright and reviewed by Seward.  Seward turned the attention of the members present to the signed document (signed by Deb Carey and Wright on 091208) of the nine items to be completed by the Careys in order to qualify for a Temporary Occupancy Permit (see attached).  Wright reported that when he called the Brewery to request the revised CSM he was informed that the Careys were out of State. Wright then called Dan Dreesens at Delta 3 Engineering to request the revised CSM in the Careys absence so he could include it in the required mailing to neighbors prior to the Public Hearing.  Mr. Dreesens had not been informed that the CSM was incorrectly prepared and filed and agreed to make the changes to satisfy the Town independent of a request from the Careys.

Wright reported that the Careys intend on taking occupancy of the residence on December 21, 2009 in advance of the Public Hearing and Town Board review date of December 29, 2009.  Seward noted that item 8 on the list requires that the Careys accept a Temporary Occupancy Permit until after a successful conclusion of the hearing and meeting on December 29, 2009 and subsequent review by the Joint ETZ Commission on Wednesday, January 20, 2010.  K.  Seward then referred the members present to the color aerial photograph observing that the driveway to the residence does not follow the easement recorded on the proposed CSM.  According to Ms. Carey, when speaking with Wright on 091208, she will own an additional 4.8 acres of the property under Land Contract with the Herdegs within a year.  D. Hustad noted that the Careys currently have access to the portion of the driveway under Land Contract with the Herdegs and noted that the mortgage company is satisfied that the Careys have an easement for access to their property.   Wright stated that according to Deb Carey, if for some reason the Land Contract were to not be paid in full, the worst case scenario would require the existing driveway to be reconfigured to follow the easement.  
In reviewing the color aerial photograph Seward questioned whether a loop from the Brewery driveway north of the 9.8 acres under Land Contract is outside of the easement pictured on the revised CSM from Delta 3 Engineering.  If that were to be the case, then Seward would prefer that the Careys have an easement with the Herdegs for that access.  J. Ott reasoned that the Careys have an easement for access to Hwy 69; the fact that their current driveway is not within the easement should not matter so long as the existing driveway meets Town standards.  J. Freitag asked if the length of the driveway to the residence needs emergency turnouts.  It was noted that the Brewery portion is wide enough to not require turnouts.  It was agreed that the question regarding whether the portion of the driveway serving the residence is to Town standards will need to be addressed by the Careys.  
There was some confusion as to whether the Land Contract is for 9.8 acres as reflected in the tax parcel description or 12.0 acres as described in a Plat of Survey created by Talarczyk.  Wright realized that the 12.0 acres on the Plat of Survey includes the acreage for the Brewery driveway.  It was agreed that the Careys will need to specify which property they have under Land Contract with the Herdegs and when they expect to own it outright.  Hustad agreed that if the loop off the Brewery drive is on the Herdeg property, then an easement will be required.  K. Seward asked the Careys need to establish for the Town Board that the driveway is on land owned or under Land Contract?  D. Hustad restated Seward’s question as follows: The Careys need to establish for the Town Board that the driveway is on land that is owned under Land Contract or under deed.  Seward added that the Careys must also confirm or establish if turnout requirements, if any, for the driveway to the residence have been met.  
D. Hustad noted that for item 4 of the signed agreement with Deb Carey, the only Joint Driveway Agreement that would be required would be for the remainder of the property under land contract (that which is not contained within Lot 1 of the proposed CSM) if it was sold to someone else; Hustad cited the recent Zuber precedence to support this suggestion.  Seward raised the issue of the abutting lot containing the horse barn (item 5 of the signed agreement).  Wright reported that Ms. Carey had indicated to him that if that property were to be sold the new owner would have to provide access from Valley View Road; it would not be accessible from the Brewery/Carey driveway off Highway 69.  According to Hustad, if the horse barn has a legal residence, it would then require a Joint Driveway Agreement if the Careys were to retain it.  
J. Ott asked if there should be a fine if the conditions are not met.  R. Reis noted that the mortgage company’s conditions were not of the Carey’s choosing and that they should subsequently not be held accountable.  K. Seward moved to make a recommendation to the Town Board to approve the proposed land division to be recorded by CSM contingent upon the Careys providing information about the following:

· the Careys need to establish for the Town Board that the driveway is on land that is owned under Land Contract or under deed
· the Careys must confirm or establish if turnout requirements, if any, for the driveway to the residence have been met

· if the horse barn has a legal residence, it would then require a Joint Driveway Agreement if the Careys were to retain it

· that they understand the conditions of the Temporary Occupancy Permit that will be valid for up to 45 days

 J. Ott 2nd the motion.  It was noted that the horse barn had no building permit issued and was considered as an outbuilding.  It was further noted that the property under Land Contract is in the A-T area of the ETZ whereas the property with the horse barn is in the AP-L.  J. Ott supported a fine for non-compliance to discourage others from filing a CSM improperly.  K. Seward consulted §110-37 B of the Town’s Code of Ordinances which he read aloud: 
B.  Penalties.

(1)  Any person, firm, or corporation who or which fails to comply with the provisions of this chapter shall, upon conviction thereof, forfeit no less than $200 nor more than $2,000 and the costs of prosecution for each violation and in default of payment of such forfeiture and costs shall be imprisoned in the county jail until payment thereof, but not exceeding 90 days. Each day a violation exists or continues shall constitute a separate offense.

(2)  Recordation improperly made has penalties provided in § 236.30, Wis. Stats.
Seward then referred to §110-37 A:

A. Violations. It shall be unlawful to build upon, divide, convey, record, or monument any land in violation of this chapter or the Wisconsin Statutes, and no person shall be issued a building permit by the Town authorizing the building on, or improvement of, any land division or replat within the jurisdiction of this chapter not of record as of the effective date of this chapter until the provisions and requirements of this chapter have been met. The Town may institute appropriate action or proceedings to enjoin violations of this chapter or the applicable Wisconsin Statutes.
There was brief discussion as to whether the requested land division adequately fit the description of the cited sections of Chapter 110.  K. Seward asked if J. Ott was suggesting an amendment to the motion on the table.  J. Ott is uncertain if there are sufficient grounds to do so.  D. Hustad noted that the Town does not have the power to fine according to §110-37 B (1), only to take the accused to court.  There was no further discussion.  Seward called for a roll call vote: R. Reis, aye; J. Freitag, aye; B. Elkins, aye; J. Ott, aye; D. Streiff, aye; K. Seward, aye.  Motion passed.
5. Deputy Clerk Wright swore in renewing members to the Commission including: Keith Seward (Chair)-term ending 4/30/2010; John Freitag-term ending 4/30/2012; John Ott-term ending 4/30/2010; Bob Elkins-term ending 4/30/2011; and Reg Reis-term ending 4/30/2011.  Duane Sherven whose term will end 4/30/2010 and Gof Thomson whose term will end 4/30/2012 were not in attendance and will need to be sworn in at a future meeting.
6. K. Seward reported on the Farm Land Preservation Initiative.  K. Seward reported that the State of Wisconsin is enacting statutes that become effective as of January 2010 that intend to revitalize farmland preservation, create new purchase of development rights program (PACE), and require new county farmland preservation plans.  B. Elkins and Keith Seward attended a workshop hosted by Wisconsin Towns Association in November on this topic.  Seward reported that the new program will:

· initiate preservation zoning districts, with new minimum zoning standards for residential construction in farmland preservation zoning districts  
· entitle farmers who are covered under the new ordinance eligibility for State income tax credits, if the Department of Agriculture, Trade, and Consumer Protection (DATCP) will certify that the Ordinance meets or exceeds the State’s Farmland Preservation Standards  
· if the Ordinance is certified it must restrict residential construction in farmland preservation zoning districts
· require that all residences meet local zoning standards

· not require minimum lot sizes

· not regulate land divisions or parcel sizes, but will regulate how parcels are used
B. Elkins pointed out that the Town’s standard of a 2.0 acre minimum could be more restrictive than those of the County standard of 20,000 ft2; Seward corrected Elkins by stating that the standards are those of the State, not the County.  J. Ott asked if qualifying property would receive $1,000 per acre to agree to the preservation agreement; Seward could not confirm that information.  
Deputy Clerk Wright reported that in order for a property to qualify, Green County would need to include a survey in their Comprehensive Plan that ranks farmland.  Wright further reported that it is his understanding that from the County’s perspective, that enrollment in this program would devalue farmland by restricting it from residential or commercial development.  D. Streiff noted that the State is looking for large blocks of property that total near 1,000 or more contiguous acres within a given area.  J. Freitag stated that when the Town’s Comprehensive Plan was created, there was interest at that time to include the option for the purchase of development rights (PDR) or restricting residential development on the west side of the Town.  Freitag noted that the plan was abandoned when a group objected that the proposal was not fair to all farmers; Freitag has an interest in serving on a subcommittee to study the matter further.  J. Ott recommends that the County’s position be known prior to assembling a subcommittee so that members don’t waste their time.  K. Seward agreed to contact Green County Clerk Mike Doyle and to then report back to this group; without objection.
7. Deputy Clerk Wright reported that he, Town Building Inspector Mike Fenley, and Chair Seward met earlier today to discuss a possible uniform standard governing the maximum development along a private driveway and/or public road before Public Dedication would be considered by the Town.   The group had a copy of Green County Zoning Ordinance 4-3-2-1 D to refer to which stipulates that up to six adjacent lots with single or two-family dwellings can be located along a private road, driveway or easement (see attached).  According to Wright, M. Fenley thinks the County’s Code and the Village Code that applies within the ETZ are at odds with one another.  It is Fenley’s opinion that this difference is requiring the Town to consider each project within the ETZ on a case-by-case basis, thereby reducing efficiency.  Fenley prefers a solution that is uniform everywhere in the Town including the ETZ.  At the meeting earlier today, Seward outlined the issues to be addressed, noting that this is a use issue, not a zoning one:

· Should the Town adopt a standard that is more restrictive than that of Green County

· Should the standard, if adopted, apply to both the Town and the ETZ

· Should the Town only suggest a standard for the ETZ since the ETZ Ordinance does not address this issue and the Village Code of Ordinances only deals with private roads in special situations

· If the standard is for the ETZ only, then should the Town and the Village work separately to craft recommendation from their points of view and then meet to create a joint decision
K. Seward reported that he spoke with Adam Wiegel, the Green County Zoning Administrator today.  From Wiegel’s perspective his interpretation of 4-3-2-1 D is that the definition is all-inclusive and is not applied differently for a private drive, private road, or easement.  Seward went on to note that Wiegel is fine if the Town was to adopt a more restrictive standard.  C. Narveson, R. Reis, and J. Ott volunteered to become members of a sub-committee to further examine this issue; without objection.  Seward is looking for this group to formulate a recommendation that defines a standard for the entire Town or only for the ETZ.  Seward noted that if a proposed standard is to apply to the Town outside the ETZ or to the entire Town including the ETZ, then it would need to be more restrictive than Green County’s standard.  The subcommittee will make their recommendation to this body in March 2010.
8. Hustad gave a report on his conversation with Sarah Pitz of Vierbicher Associates regarding collection of an Impact Fee for a replacement residence.  Hustad and Pitz agreed that the Ordinance is clear that when a structure is destroyed by an act of God and rebuilt an Impact Fee is not required.  Furthermore, the two determined that if a person razes a home and rebuilds on the same lot, then an Impact Fee is not required.  It was noted that an Impact Fee applies to each dwelling unit; therefore, if a single family dwelling is razed and replaced with a duplex, an Impact Fee would be levied.  However, the Ordinance is less clear about mobile homes as they are not defined.  Hustad reasoned that if the mobile home potentially would not be a permanent residence if it retained wheels and a hitch and was not on a foundation.  Wright noted that according to the Town’s Assessor Craig Galhouse, a trailer is personal property if the land it sits on is owned by another individual; however if the owner of the trailer and the property are the same, then the trailer is considered and improvement to the land.  
Hustad reported that Pitz also suggested using qualifiers such as length of vacancy and/or period of absence of the trailer from the property prior to its or a replacement’s return.  B. Elkins thought that a foundation should be defined and preferred that it include a basement to suggest permanency.  J. Freitag noted that the replacement of the mobile home with a permanent home potentially has no net gain in population and should, therefore, not be result in an Impact Fee.  Hustad agreed if the Town Board determined that no Impact Fee was due when replacing one dwelling unit with another, then it would make it much easier to apply the Ordinance.  B. Elkins thought that there are so few instances of mobile homes in the Town that it is not worthy of defining a special policy.  Seward suggested that the amount of time that a mobile home was unoccupied might need to be considered when determining whether an Impact Fee would be due if replaced with a permanent dwelling.  B. Elkins suggested continuous occupancy for a year as a possible standard.  Seward then questioned whether an Occupancy Permit is required for a mobile home.  This item will be added to next month’s agenda in order to reach a decision.
9. The members present reviewed a letter dated November 19, 2009 from Green County Zoning Administrator Adam Wiegel to Larry Kubehl regarding conditions for Country Haven approval (see attached).  Deputy Clerk-Plan Administrator Wright reported that he had spoken with Mr. Wiegel on December 15, 2009 and Wiegel had not received a reply to date from Mr. Kubehl.  Kubehl saw no evidence that utilities had been provided to any of the three phases, which was one of County’s requirements within eight years of the filing of the Final Plat.
The members present reviewed a cover letter and bill created by Clerk-Treasurer Salter for charges related to the Country Haven development, based upon research conducted by Deputy Clerk-Plan Administrator Wright (see attached).  The letter was mailed to Mr. Kubehl on November 25, 2009 requesting his review of the charges, allowing him the opportunity to offer proof that any or all have been paid.  The letter requests that any unpaid expenses be paid by Kubehl or else the full amount will be deducted from the mutual fund account established in lieu of cash escrow.  The Town has neither received a reply to date from Mr. Kubehl regarding payment of these items nor a request to extend Kubehl’s commitment to take action eight years after filing the Final Plat.  Seward noted that Kubehl created a series of memorandums throughout the approval process, and notes that Kubehl requested to defer certain requirements until he was ready to break ground and agreed to abide by the standards at that time.  Seward stated that sorting out which standards from which Ordinance apply at the time of construction will add to the complexity of the proposed project.
10. Updates

a. K. Seward reported that the Joint ETZ Commission met after the Public Hearing for a Conditional Use Permit (CUP) request from Bob Borucki of the New Glarus Primrose Winery.  The CUP was approved by the Joint ETZ for use of existing Cleary building on the 6.0 acre property for the manufacture of wine on the property for sale by the Crismans on County Road W.  Seward referred the group to the conditions established by the Town Board and one additional item (see attached) that was recommended at the Joint ETZ meeting.  Seward reported that Borucki does not intend on modifying the existing pole barn for some two years, which will also defer the one of the Town’s conditions for approval of the CUP: bringing the driveway to current Town standards at issuance of a Building Permit.  

There was brief discussion regarding the standard normally recommended by the New Glarus Fire Department to clear a path 14’ wide by 14’ high and how this contrasted with the current standard for a driveway of this length: 16’ of hard surface in width with turnouts every 500’ to be cleared 18’ wide by 14’ high.  J.  Ott stated that the letter to the Crismans will state that if the current driveway is widened it will be serviced but will not be adequate.  It was noted that the Town does not currently have a standard established for a commercial driveway, only a residential one.  B. Elkins noted that clearing brush and trees to 14’ by 14’ still won’t allow large trucks to turn around because of the twisting nature of driveway without removing trees.
b. Chair Seward reported that at the Joint ETZ meeting on 091203 that the Village CUP Application Form has been modified to include extending public hearing notification to 600’ from the property in question, references to ETZ Ordinance, adding the language street and lot, etc.
c. Chair Seward reported on the Negotiations meeting with the Village on 091210.  The group defined how they will meet, that they will follow Robert’s Rules of Order, will notice with posted agendas, keep minutes, and will write a Mission Statement to define goals.  Each municipality will create a list of priorities which they will discuss at the next meeting.  Seward listed Town issues as including: boundary agreements, stormwater issues, defining sanitary districts, defining areas of annexation and non-annexation, and forming a joint commercial development group.  Seward listed Village issues as including: a joint library, parks and recreation issues, and the poolhouse question.  Seward noted that 14th Avenue/Legler Valley Road, which winds back and forth between the Village and Town, will need to be discussed further.
11. The next meeting will be on Thursday, January 21, 2010 at 7:00 PM.  Agenda items will include the following:  Updates; Carey Public Hearing; and Impact Fee Issue.
12. J. Ott moved to adjourn; 2nd by D. Streiff.  Meeting adjourned at 9:30 PM.
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