

Town of New Glarus

 Plan Commission Minutes

Thursday, October 15, 2009

7:00 P.M.
Attendance: John Ott, Keith Seward, John Freitag, Duane Sherven, Reg Reis, Bob Elkins, Dean Streiff, and John Wright

Not in Attendance:  Gof Thomson 
Also in Attendance:  Dale Hustad, Marvin Smitherman
K. Seward called the meeting to order at 7:00 PM.

1. Review Proper Posting—confirmed by Chair and Deputy Clerk

2. J. Ott moved to approve the minutes from 9/24/2009; 2nd by D. Streiff.  K. Seward noted that on page two, item 4, in the final sentence of the last paragraph that the word seek is lacking the letter k.  K. Seward requested clarifying D. Hustad’s statement in item 5, paragraph one by the addition of a phrase to now read “Attorney Hustad stated that if the Town has invested in the community asset he would agree, but if the asset were paid for by a developer then the asset would become under the Villages Ordinances the property of the Village upon annexation.  D. Sherven requested in item 4, paragraph two that the word would be replaced with the word may.  J. Ott asked for the abbreviation for Conditional Use Permit be inserted after its first use (item 4, paragraph two) parenthetically so that other readers know what the abbreviation refers to later in the paragraph.  The minutes of 9/24/2009 were unanimously approved as amended.  

3. Public Comments.  The pool house at the Village Park has been razed and will be replaced with a structure designed by Strand and Associates.  D. Sherven asked if the Village has received money from the Town for this project.  K. Seward reported that the Parks Commission had begun a Community Projects Sinking Fund that originally was to be for participation with the Village to remodel/replace the pool house, but is now broader in scope.  Seward went on to note that a portion of Impact Fees are being collected for joint participation with the Village for the replacement of the pool house as identified in the Needs Assessment Study conducted in 2007.
4. Deputy Clerk Wright introduced a number of complicating factors that have arisen when reviewing a concept plan for a cluster development presented by Marvin and Colleen Smitherman.  The Smitherman’s have an existing home on the cul-de-sac for Windmill Ridge Road.  They own 58.30 acres which gives them the potential of a four lot cluster (the existing home would represent one of the lots).  The members present reviewed an aerial photograph of the Smitherman property with a color-coded key that identifies the possible location of cluster lots, land that is being farmed, property in a brush management program, and property enrolled with the Federal Fish and Wildlife program.

a. Wright pointed out the cul-de-sac bulb on the aforementioned aerial photograph noting that it is on the Smitherman property; it had not been dedicated to the Town with the rest of Windmill Ridge Road.  Wright estimates the diameter of the cul-de-sac to be 90 to 95 feet which is below the current standard of 120 feet.  The Town has plowed and resurfaced the cul-de-sac; Wright assumes the Town was unaware the property is owned by the Smithermans.  The cul-de-sac is in continuous use by visitors to the neighborhood, trash collection trucks, snow plows, school buses, mail delivery vehicles, etc.  Wright is uncertain how to advise the Smithermans regarding what the Town would ideally like to happen to this portion of the road.  J.  Ott asked if the cul-de-sac was part of the approval of the subdivision.  Wright explained that the feature was likely a temporary measure since at one time Highland Drive and Windmill Ridge Road were intended to join.  J. Frietag was Chair at the time of approval, but does not have a specific recollection about the cul-de-sac.  The Smitherman property is described by metes and bounds and has no reference to the turn around.
Mr. Smitherman noted that only three residential lots are planned although the potential is for four.  J. Ott asked if the cul-de-sac would need to be widened.  K. Seward thought it could be abandoned, but that scenario would create problems with vehicular traffic that needs to turn around.  The group agreed that some means of turning vehicles around would be needed.  It was noted that the cul-de-sac south of the property on Highland Drive is 120 feet in diameter.  Smitherman stated that the farm fields on the southern end of his land are currently accessed by way of Windmill Ridge Road crossing the area coded in blue, a prairie remnant.  It is Smitherman’s preference to gain access to the farm fields from Highland Drive if that is possible.  

Wright referred the members present to CSM 2339 and CSM 2341.  Wright noted that Lot 17 of CSM 2339 was originally 2.860 acres in size and was adjacent to a ROW for a planned road to connect Highland Drive to Windmill Ridge Road.  This stub was discussed at the December 10, 2001 Pope Land Division Hearing although the minutes are somewhat unclear; however, the Public Hearing was tabled until certain issues could be resolved by the parties involved.  Wright had contacted Assessor Craig Galhouse this afternoon to see if the Town still has an easement on the property.  Currently the property is included on the tax assessment for parcel 73.0370 owned by Donald Rees and Susan Lehnherr enlarging their Lot 17 of CSM 2339 to 3.210 acres.  Wright is unaware if this stub was originally dedicated to the Town and whether a Public Hearing was conducted prior to the property being added to Lot 17.  D. Sherven thought the neighbor to east may have built their home too close to the ROW to the west if the Town still possesses the easement.  D. Hustad was uncertain if the land was ever dedicated to the Town.  
There was discussion of the history of the stub and K. Seward referred to the Public Hearing minutes of December 2001 when a motion to move the location of the stub on Highland Drive for Paul Heberer was tabled.  Hustad noted that if the stub was dedicated and never abandoned by the Town that the Town still retains the stub.  Wright agreed to do further research, to speak with the Popes, and will report back what he hears from Craig Galhouse.  J. Freitag also requested that Wright research whether the 90 foot diameter of the cul-de-sac on Windmill Ridge was compliant with the ordinance in effect at the time it was constructed.  Wright pointed out another detail on CSM 2341; because the cul-de-sac was to be a temporary structure the Town may still own the ROW that is 66 feet wide by approximately 370 feet in length to the east of the turn around.  If this property is still retained by the Town it may become a means for an alternate route for access to the Smitherman farm fields.
Mr. Smitherman will work with a surveyor to create a concept plan or unrecorded survey map to describe the lots, locations of driveways, the route of underground utility easements, and possible locations of septic systems.  Mr. Smitherman will also need to consult with the Green County Sanitarian regarding the location of the septic system for the existing residence which may potentially be on another lot once the survey has been conducted.  The issues raised above will be addressed at the November meeting when the research can be presented.
5. The Village Plan Commission has approved the Plat for the Ladwig Addition to the Village at their September 24, 2009 meeting.  The Town received notice of the Village Board review of this project on October 1, 2009; their assessment will occur on October 20, 2009.  The members present reviewed a Plat revised last on February 27, 2008 that describes the 20 potential building sites, two outlots, a conservancy area, and the cul-de-sac road (see attached).  The members also reviewed a contour map, hillshade map of the valley, and a letter from the Wisconsin DNR to the Village of New Glarus dated March 26, 2008.  K. Seward noted that stormwater management is a potential issue for the Town.  Wright referred to the letter from the DNR.  D. Streiff thought that a booster station has been planned for the short term for this phase of development instead of a water tower by the quarry on County Highway W.  There was brief discussion regarding the safety of 20 lots along a cul-de-sac.  It was noted that part of the plan is to close a steep portion of Kubly Road.  K. Seward asked if there was any reason for a representative from the Town’s Plan Commission to attend.  After brief discussion it was decided that the Town would not send a representative to the Village Board meeting.
6. Keith Seward reported that at the Plan Commission Annexation Impact subcommittee meeting on October 2, 2009 the language suggested by the Plan Commission was reviewed.  The members present at tonight’s meeting reviewed the amended recommendation from that subcommittee which revised the language of item 3 to now read: 

The Town shall, wherever applicable, require PROTECTIVE COVENANTS as defined in Chapter 110-5-Definitions,Town of New Glarus Land Division and subdivision Code, and ss. 236.293 on lands located within Village of New Glarus Zoning District A-T that become identified as OPEN SPACE as defined in Chapter 110-5 Definitions.
Subcommittee member Gof Thomson who was unable to attend this evening submitted the following suggestions to consider:

1. In cases where entire or partial “Existing Parcels” are annexed to the Village of New Glarus (Village), the Town of New Glarus (Town) will lose jurisdiction over those lands (except for the extraterritorial Zoning and the Town’s participation therein [Article I, Chapter 110-1, Authority & Purpose].)

2. Affidavits or deed restrictions to reserve open space on annexed lands for the benefit of the Town will have no further authority after annexation.

3. Deed restrictions between private or public parties (Covenants that Run with the Land) they will survive annexation.
Therefore, The Town shall, where it can, require Protective Covenants that run with the Land on lands located within the Village Zoning District A-T as they become identified as Open Space or for other public purposes (See Chapter 110-5, Definitions).
Further,

In the unlikely event of a reversal of annexation existing parcels shall take the status the parcel would have at the time of annexation reversal.

If a portion of an existing parcel remains in the Town it shall be re-defined to the size and shape as of the date of annexation of the annexed portion.
K. Seward thought the substitution of where it can with wherever applicable diminishes the meaning of shall and puts more restrictions on the Town to do something.  D. Hustad wondered why shall and where it can should co-exist; why not remove the word shall.  K. Seward replied that the removal would weaken the language.  J. Ott asked if the Town would have to be a party to any covenants for this proposal to be enforceable.  D. Hustad replied that a covenant would need to include language outside of the Town’s Code; otherwise it would not survive annexation.  However, D. Hustad could not think of an example where a Restrictive Covenant runs to the Town and asked why a resident would agree to this restriction in instances where our Code no longer applies.  Ott conceived of situations where property owners would like a stretch of property like a trail or a larger area such as open space to be preserved.  Hustad imagined that such assets could exist as islands within the Village or tied to the Town on a string like Neuchatel is for the Village.  
K. Seward surmised that the Town could get all or part of ownership through some mechanism that would allow the Town to approve or refuse annexation or retain authority over an asset within the Village.   The next strongest method, Seward continued, is by naming the Town within a Restrictive Covenant or an easement of non-development.  B. Elkins asked if an easement could be on an entire parcel of land.  D. Hustad, replied yes, but the property owner would have to gift it to the Town or the Town would have to purchase.  He repeated that the Town would have to be named specifically as the covenant wouldn’t survive annexation if it only referred to the Town’s Ordinances.  There was brief discussion regarding easements for which the Town might act as conservator and whether the Village becomes the conservator if the property is annexed.  K. Seward suggested adding the phrase or other public purposes as defined in §110-5 Definitions:  
IMPROVEMENT/PUBLIC—Any sanitary sewer, storm sewer, open channel, water main, roadway, park, parkway, public access, sidewalk, pedestrianway, planting strip or other facility for which the Town may ultimately assume the responsibility for maintenance and operation.  
Seward was uncertain if this definition would be sufficient or if a better definition should be added to the Town’s Code of Ordinances when it is next revised.

Seward directed the group back to the issue of Thomson’s suggestion to replace where applicable with where it can.  D. Hustad agreed with Seward that where applicable is stronger language than where it can.  Hustad noted that regardless of the language, the Town Board would have to make a determination as to whether they agree with this body’s recommendations.  B. Elkins asked the difference between a covenant and an easement.  Hustad replied that an easement ordinarily describes a dominant and subordinate interest whereas a covenant is more universal in its application.  K. Seward read aloud the prior version of the list of recommendations which does not reflect the language of the Code.  Seward noted that Thomson’s recommendations did refer to definitions found in the existing Code.  D. Hustad thought Protective Covenants would suffice, but offered the phrase or other applicable means be used instead.  J. Freitag asked the definition of Protective Covenants, found the item in Chapter 110 and read the following aloud:  
Contracts entered into between private parties or between private parties and public bodies pursuant to §236.293, Wis. Stats., which constitute a restriction on the use of all private or platted property within a certified survey or subdivision for the benefit of the public or property owners and to provide mutual protection against the undesirable aspects of development which would tend to impair the stability of property values.

B. Elkins stated that by his interpretation deed restrictions would not apply post-annexation by the Village.  K. Seward noted that the language suggests that those restrictions that benefit the owner will survive.  There was brief discussion regarding whether the Town could retain control of those restrictions to the benefit of the Town without requiring ownership.  D. Sherven noted that in addition to a capital outlay, Town ownership would also result in a loss of that portion of its tax base.  In reply to Sherven, B. Elkins stated that an easement allows taxes to still be paid by the property owner and Seward noted that the Town could lease an asset rather than own it outright.  D. Hustad suggested adding the phrase or other legal means to the current language.  K. Seward asked if tax breaks are available for a property owner who places land in conservation easement; Hustad agreed, but noted that each restriction further diminishes the valuation of the property.  J. Freitag moved to add the phrase or other legal means after reference to ss. 236.293 and or for other public purposes after OPEN SPACE to amend item 3 of the recommendation from the Annexation Impact subcommittee; 2nd B. Elkins.  There was brief discussion regarding whether securing easements from multiple property owners would be possible for the development of a trail and its retention after annexation.  K. Seward called for a vote.  All were in favor; motion passed.
7. Updates
a. Members present reviewed the letter sent to Mr. Ansari which outlined the potential of his 8.0 acre property located on State Hwy 39 in addition to his requirement to inform any potential buyer of their obligation to file an affidavit with the Town in the event that the existing trailer is to stay on the property during the construction of a new residence.  Wright noted that a phrase was added to state that a building permit would require an Impact Fee.  According to Assessor Galhouse reported to Wright that if the trailer is owned by a different individual than the one who owns the property it sits upon, it is then considered to be personal property.  However, if both the trailer and the property are owned by the same individual, then the trailer is assessed as an improvement located on that property.  The group reviewed a variety of scenarios whereby an Impact Fee would be due.  It was agreed that this issue will be added to a future agenda.
b. K. Seward reported at the most recent Town Board meeting that Donna Bradley, Brett Eichelkraut, Duane Sherven, and Tim Galbraith were in attendance.  Alliant concluded that another pole would be erected on the Eichelkraut property with the line to travel south underground and to pass under Marty Road to serve the residential lots to the west.  The Town Board accepted the decision by Alliant and authorized the Clerk-Treasurer has signed the release for a road opening.  Seward expects the work to be completed this fall.  Alliant has been contacted regarding power routing to the three lots of Edelweiss Estates on Marty Road.  D. Sherven questioned the Town Board’s authority to determine where utility easements should be routed.  K. Seward noted that the existing plan proposed originally by Kepplinger was accepted at the Public Hearing, but recently two neighbors objected.  Because no solution could be found agreeable to all parties the Town Board decided which course of action was best.  Seward stated that the Town has the authority to grant the permit for a road opening.
8. Set Next Meeting and Agenda Items.  The next meeting will be on Thursday, November 19, 2009 at 7:00 PM.  Agenda items will include: Report from Wright on Research, Replacement homes and Impact Fees; Continue Discussion Regarding the Impact of Annexation upon the Town Code; Public Comments; and Darrow.
9. D. Streiff moved to adjourn; 2nd by J. Ott.  Meeting adjourned at 8:45 PM.
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