



Town of New Glarus

Special Planning Commission Minutes

Thursday, December 28, 2006

6:00 P.M.
Attendance:  Keith Seward, John Ott, Gof Thomson, Bob Elkins, Reg Reis, and John Wright, Deputy Clerk.   Absent: Duane Sherven.   Also in attendance: Dale Hustad, Chris Narveson (6:58 PM), and John Freitag.
K. Seward called the meeting to order at 6:00 PM.

1. Review Proper Posting—confirmed by Chair.

2. K. Seward gave J. Freitag an opportunity to make statements before the Commission.  Freitag said that he has two parties interested in the property he divided.  They would like a reply from him before the end of this year, 2006.  J. Freitag admitted that the Plat of Survey for the 40 acres in Section 19 that he sold to Wilde and Kepplinger he originally thought preceded the 1997 ordinance, was actually completed in 1999.  Although this property was not surveyed prior to the Land Division/Subdivision Ordinance, he hopes to substantiate that the property sold to Keplinger and Wilde was intended for only one building site or cluster development.  He provided the membership with an enlarged section from a Plat of Survey created by Robert Talarczyk on December 9, 1999 that defined Parcel B and Parcel C.  He went on to explain that the fence line between this property and the property of D. Dorn to the south and east required that 2 ½ Acres be defined elsewhere.  Although there is a designation of a separate lot labeled Lot 1, Freitag contends that it was really part of the same 40 acre parcel that was created to make up for the 2 ½ acres lost to the Dorn fence.  Freitag then provided a copy of minutes he said were from the December 12, 1999 Town Board meeting that he marked to show the following:

Motion:
A motion was made to accept the final plat map for the John Freitag Land Division.  Greg Smith made the motion, Ken McKenzie seconded the motion, and the motion was carried.

Motion:
A motion was made to wave [sic] John Freitag of any required plat requests with consideration of the land in parcel B that is across from lot 1 in the plat and transfer the driveway request as well to the new owner.  Greg Smith made the motion, Ken McKenzie seconded the motion, and the motion was carried.

He presented a copy of a WB-40 Amendment to Offer to Purchase dated August 2, 1999 that included the statement:

Seller will include an additional 2-1/2 acres of land adjoining lot 1 on certified survey on East side of Zentner Road.  It is further understood the land being conveyed to the West side of Zentner Road shall be reduced by a like amount of 2.5 acres.  All land acreage exchange on parcels shall be agreed upon by seller and buyers with respect to location within 7 days of acceptance of Amendment to Purchase.

He also presented a copy of a WB-43 Amendment/Notice Relating to Offer to Purchase dated August 3, 1999 that stated the following:

Seller understands that the Buyer is a licensed real estate Broker and therefore cannot accept a commission on the transaction.  However, seller agrees to pay an incentive of the sale price to the buyer at closing.

Freitag then handed the members a copy of a completed WB-13 Vacant Land Offer to Purchase form that was dated August 2, 1999, about which he did not comment.  

Lastly he presented a letter dated December 14, 1999 that he had written when he was Town Board Chair that he had provided to the buyers on that date.  He asked the Commission members to take his word as to the authenticity of the letter, although this document was not entered into the public record at that time.  Freitag noted that he felt this was one more document that showed his intent that the sale of the 40.3 acres to Wilde and Kepplinger was intended as a single transaction.  The body of the letter reads as follows:
	
	Chronology of Events

John Freitag Land Division
	

	Date
	Event
	Remarks

	10/13/97
	347 Acres Existing Parcel
	

	7/13/98
	Town Board approved Prelim. Plat for 2 CSMs
	

	9/21/99
	T.B. recognizes need to notify neighbors-Tabled discussion to 9/28/99
	

	9/28/99
	Public hearing’

J.F. presented CSM & Dorn 2 acre issue was discussed.
	Was this CSM 2832?

Was this Plat of survey?

	11/9/99
	Tabled to next month
	

	12/9/99
	Plat of survey-Parcel A&B prepared.
	

	12/9/99
	Talarczyk completed CSM 2832.
	

	12/10/99
	CSM 2832 recorded.
	

	12/13/99
	Final Plat presented.(discussion about pre-approval @ Oct. 1999 meeting)  T.B. accepted final plat & waived certain things including driveway requirements to “new owners” for Lot 1.
	

	7/17/00
	LPC initiated first meeting
	Note:9/21/99 T.B. meeting R. Elkins, as LPC chair, presented changes for Ch. 15.

	12/7/00
	CSM 3112 split 26.76 A. into lots 1 & 2 @ 5.4 A.

& 23.26 A.
	

	12/16/00
	CSM 3122 Approved J.F.
	

	7/12/01
	Sippy split-CSM 3245
	

	x/x/05
	CSM 3968-Freitag Cluster

Approved 4/5/05 M.R.
	Without open space determined.


At the regularly scheduled meeting of the Town of New Glarus, held December 13, 1999, Ken McKenzie made a motion that the requirement for reviewing the land division of John & Joy Freitag to Clark Kepplinger and Sherry Wilde be waived and that the new owner would have to conform to the provisions of the ordinance when the three lot divisions and the road were finalized.  His motion also included that the three lots that were grand-fathered in for this specific parcel be transferred to Kepplinger and Wilde.  The last part of the motion included a driveway guarantee for this specific property provided that it is placed directly across the road from the driveway on Lot 1 of the CSM transferred in this same transaction.  Gregg Smith seconded the motion and it was passed unanimously.
Freitag noted that this property was large enough to meet the minimum requirement to qualify as a single cluster and was requesting the six remaining splits that were discussed at the previous Land Planning Commission on December 14, 2006.  K. Seward offered a correction that the minutes Freitag had submitted were from December 13, 1999, not the 12th.  K. Seward asked Freitag if the letter dated December 14, 1999 was mailed and if so, to whom.  Freitag replied that it had been sent to Wilde and Kepplinger.  Seward noted that no copy was found in the public record for the Town of New Glarus.  K. Seward then directed the attention of those in attendance to a chronology that he prepared, outlining dates and events relevant to this land division:

Seward’s starting figure of 347 acres was derived from Freitag’s estimate presented before the Planning Commission on December 14, 2006: 306.7 acres plus the 40.3 acres sold to Wild and Kepplinger from Section 19.  This total of 347 acres represents Freitag’s property holdings prior to the adoption of the Land Division/Subdivision Ordinance in October of 1997 to which all present agreed was accurate based upon the information available on this date.
Seward went on to read from the Town Board minutes from July 13, 1998 that recorded:

McKenzie moved to approve preliminary concept plan for 2 CSM’s on Zentner Rd. For John Freitag.  2nd Smith.  Motion Carried.

Seward noted that it was unclear what the specifics were, but noted that it was the earliest record of the discussion of this property division issue.  Seward then went on to reference a portion of the Town Board of Supervisors minutes from September 28, 1999 that stated:


Freitag presented CSM of land split ref: Talarczyk job #98123 (9/21/99)


D. Dorn question:

1) location of 2nd lot.  Freitag indicated that Dorn was presently using lot 2 as pasture.

2) safety of driveway placement on dangerous curve involving 7 accidents in recent years.  Patrolman has posted warning signs from the south, should also post from the north.

Motion:
(Smith/McKenzie) to approve CSM with continency [sic] the driveway        location to be approved later.  Smith & McKenzie to meet and review driveway location 10/4 at 4:30pm
Seward went on to state that the minutes were unclear as to which CSM is being discussed.  Seward conjectured that the two pieces in question are CSM 2832 and Lot 2 that made up the difference in the property that was lost to the Dorn fence.  Seward wondered if the wording was meant to waive Lot 2 from being counted as a split.  The wording suggested to Seward that the Board was trying to define that the properties are contiguous or possibly that the Board considered the property large enough that it could be clustered.  Attorney Hustad said it appeared that the driveway was transferred to Lot 1.  Seward pointed out that the Planning Commission was working on the issues of Land Use possibly as early as September of 1999, but officially didn’t meet until January 2001.  Seward noted that CSM 3112 was approved by Freitag on December 16, 2000.  Seward stated that nothing in the minutes indicated that Kepplinger and/or Wilde came before the Board for permission to split the 40 Acre parcel in Section 19.
Chairperson K. Seward presented four possible interpretations for the amount of splits available for the remaining Freitag property:
	12/28/06
	
	John & Joy Freitag- Farm Split Computation
	
	
	

	
	
	Sect. 18 & 19, Town Of New Glarus
	
	
	Interpretation I 

	
	
	        Green County, WI
	
	
	(Kepplinger/Wilde sale took 1 split)

	
	
	
	
	
	
	
	

	Split #
	Existing 
	 
	Split Identity
	Date
	Deficit
	 
	Remarks

	 
	Parcel-A.
	 
	 
	 
	 
	 
	 

	 
	347.00
	 
	 
	 
	 
	Parcel B &
	Subsequently sold as 

	1
	-40.30
	40.30
	A. to Wilde/Kepplinger
	? 1999
	0.00
	CSM #2832
	3 parcels by purchaser.

	 
	306.70
	     Remaining
	
	
	
	
	

	2
	-35.00
	20.00
	A. to Sippy
	7/12/2001
	15.00
	Lot 1 of CSM  3245

	 
	271.70
	     Remaining
	
	
	
	
	

	3
	-40.00
	40.00
	A. for Freitag Cluster
	7/12/2001
	34.00
	3 lots, Lot 1-3.77A, Lot 2-4.27 A.,

	 
	231.70
	     Remaining
	
	
	
	 Lot 3-5.68 A. All w/ 2.0 A. Build. Sites.

	 
	
	
	
	
	
	CSM # 3968. Must Deed restrict 34A.

	 
	
	
	
	
	
	 for open space.

	 
	
	
	
	
	
	
	

	 
	
	
	
	Tot. Deficit
	49.00
	
	

	 
	
	
	
	
	
	
	

	 
	231.70 Acres available for 6 splits, or 231 Acres available for a cluster arrangement equaling 17 single 

	 
	family homes with 196.9 acres remaining open.
	
	
	

	 
	
	
	
	
	
	
	

	 
	At this time,49.0 acres must also be deed restricted from building.  This acreage is to be different acreage 

	 
	than that identified as open space requirement in any subsequent clustering development. 


	12/28/06
	
	John & Joy Freitag- Farm Split Computation
	
	
	

	
	
	Sect. 18 & 19, Town Of New Glarus
	
	
	Interpretation I I

	
	
	        Green County, WI
	
	
	(Kepplinger Wilde sale took 2 splits).

	
	
	
	
	
	
	
	

	Split #
	Existing 
	 
	Split Identity
	Date
	Deficit
	 
	Remarks

	 
	Parcel-A.
	 
	 
	 
	 
	 
	 

	 
	347.00
	 
	 
	 
	 
	 
	Subsequently Split into 

	1
	-35.00
	28.76
	A. to Wilde/Kepplinger
	? 1999
	6.24
	Parcel B 
	2 parcels by purchaser.

	 
	312.00
	     Remaining
	
	
	
	
	See CSM 3112

	2
	-35.00
	11.54
	A. to Wilde/Kepplinger
	12/10/1999
	23.46
	CSM 2832
	

	 
	277.00
	     Remaining
	
	
	
	
	

	3
	-35.00
	20.00
	A. to Sippy
	7/12/2001
	15.00
	Lot 1 of CSM  3245

	 
	242.00
	     Remaining
	
	
	
	
	

	4
	-40.00
	40.00
	A. for Freitag Cluster
	3/10/2005
	34.00
	3 lots, Lot 1-3.77A, Lot 2-4.27 A.,

	 
	202.00
	     Remaining
	
	
	
	 Lot 3-5.68 A. All w/ 2.0 A. Build. Sites.

	 
	
	
	
	
	
	CSM #3968. Must Deed restrict 34A.

	 
	
	
	
	
	
	 for open space.

	 
	
	
	
	Tot. Deficit
	78.70
	
	

	 
	
	
	
	
	
	
	

	 
	202.0 Acres available for 5 splits, or 202 Acres available for a cluster arrangement equaling 15 single 

	 
	family homes with 171.7 acres  remaining open.
	
	
	

	 
	
	
	
	
	
	
	

	 
	At this time, 78.7 acres must also be deed restricted from building. This acreage is to be different acreage 

	 
	than that identified as open space requirement in any subsequent clustering development. 


	12/28/06
	
	John & Joy Freitag- Farm Split Computation
	
	
	

	
	
	Sect. 18 & 19, Town Of New Glarus
	
	
	Interpretation I I I

	
	
	        Green County, WI
	
	
	(Kepplinger/Wilde sale took 3 splits).

	
	
	
	
	
	
	
	

	Split #
	Existing 
	 
	Split Identity
	Date
	Deficit
	 
	Remarks

	 
	Parcel-A.
	 
	 
	 
	 
	 
	 

	 
	347.00
	 
	 
	 
	 
	Parcel B &
	Subsequently Split into 

	1, 2, & 3
	-105.00
	40.30
	A. to Wilde/Kepplinger
	? 1999
	64.70
	CSM #2832
	3 parcels by purchaser.

	 
	242.00
	     Remaining
	
	
	
	
	

	4
	-35.00
	20.00
	A. to Sippy
	7/12/2001
	15.00
	Lot 1 of CSM  3245

	 
	207.00
	     Remaining
	
	
	
	
	

	5
	-40.00
	40.00
	A. for Freitag Cluster
	7/12/2001
	34.00
	3 lots, Lot 1-3.77A, Lot 2-4.27 A.,

	 
	167.00
	     Remaining
	
	
	
	 Lot 3-5.68 A. All w/ 2.0 A. Build. Sites.

	 
	
	
	
	
	
	CSM # 3968. Must Deed restrict 34A.

	 
	
	
	
	
	
	 for open space.

	 
	
	
	
	
	
	
	

	 
	
	
	
	Tot. Deficit
	113.70
	
	

	 
	
	
	
	
	
	
	

	 
	167.00 Acres available for 4 splits, or 167 Acres available for a cluster arrangement equaling 12 single 

	 
	family homes with 141.95 acres remaining open.
	
	
	

	
	
	
	
	

	 
	At this time, 113.7 acres must also be deed restricted from building.  This acreage is to be different 

	
	 acreage than that identified as open space requirement in any subsequent clustering development. 

	
	

	12/28/06
	
	John & Joy Freitag- Farm Split Computation
	
	
	

	
	
	Sect. 18 & 19, Town Of New Glarus
	
	
	Interpretation I V

	
	
	        Green County, WI
	
	
	(Kepplinger/Wilde- Clustered 3 sites.).

	
	
	
	
	
	
	
	

	Split #
	Existing 
	 
	Split Identity
	Date
	Deficit
	 
	Remarks

	 
	Parcel-A.
	 
	 
	 
	 
	 
	 

	 
	347.00
	 
	 
	 
	 
	 
	Clustered into 3 large lots.

	1
	-268.70
	40.30
	A. to Wilde/Kepplinger
	12/7/2000
	228.40
	Parcel B, CSM's
	leaving "open" space 

	 
	78.30
	     Remaining
	
	
	
	3112 & 2832
	requirement of 228.4 A.

	2
	-35.00
	20.00
	A. to Sippy
	7/12/2001
	15.00
	Lot 1 of CSM  3245

	 
	43.30
	     Remaining
	
	
	
	
	

	3
	-40.00
	40.00
	A. for Freitag Cluster
	7/12/2001
	34.00
	3 lots, Lot 1-3.77A, Lot 2-4.27 A.,

	 
	3.30
	     Remaining
	
	
	
	 Lot 3-5.68 A. All w/ 2.0 A. Build. Sites.

	 
	
	
	
	
	
	CSM # 3968. Must Deed restrict 34A.

	 
	
	
	
	
	
	 for open space.

	 
	
	
	
	
	
	
	

	 
	
	
	
	Tot. Deficit
	277.40
	
	

	 
	
	
	
	
	
	
	

	 
	3.3 Acres available for 1 building site. 
	
	
	
	

	 
	
	
	
	
	
	
	

	 
	
	
	
	
	
	
	

	 
	At this time, 277.4 acres must also be deed restricted from building.  
	


After review of the four possible interpretations, K. Seward opened the floor to questions.  R. Reis asked why the fourth interpretation is included.  K. Seward said that it was because Freitag described the 40.3 acre sale to the Commission as a cluster.  Reis was worried that tonight’s decision will set a precedent for the future.  J. Ott asked about the 40.3 acres that were sold as a cluster.  His understanding is that it was developed as three clusters.  He wondered if it wasn’t the buyer’s responsibility to declare their intent to cluster.  Seward said that according to Ott’s interpretation, the third lot would have been denied a building permit by the Land Planning Commission and the Town Board because it was only 28.8 acres in size.  It was noted that Lot 2 of the property in question eventually became CSM 2832.
G. Thomson said that although the meetings on this property issue are spread out, it is because of the complications created by the Dorn fence issue.  Thomson also thinks that Freitag as chair of the Town Board should be separated from Freitag as the individual who owns the property.  J. Ott made a motion to eliminate Interpretation IV, seconded by G. Thomson.  Seward opened the motion to discussion of which there was none.  The commission voted and unanimously approved the motion to eliminate Interpretation IV.  G. Thomson moved that acceptance of this vote does not set a precedent against large lot clusters and does not eliminate the 2 acre minimum building envelope.  B. Elkins said that it was never filed as a cluster.  R. Reis seconded the motion.  Discussion was opened, but there was no discussion; the second motion passed unanimously.  
K. Seward moved, applying the same logic used to strike Interpretation IV, that Interpretation I should be eliminated which was seconded by B. Elkins.  J. Ott asked if J. Freitag was responsible for what happened to property after sale.  D. Hustad wondered if this same event were to occur where the seller had only the number of acres that they sold, what would happen to the buyer because the seller would have no more acres to fulfill the amount of free-space necessary for an additional split.  K. Seward wondered why the parcels on either side of Zentner were defined as two separate parcels.  G. Thomson questioned whether there would have been only a single split were it not for the complication with the Dorn fence.  Seward referred to the precedent of the Hefty decision.  Because of the lot sizes they couldn’t be clustered and the smaller couldn’t be split.  105 A. of the Hefty property was sold to Kepplinger without deed restrictions.  It was further divided which ultimately determined the number of splits left on the remaining Hefty property.  K. Seward reminded the group that a motion to eliminate Interpretation I was on the table.  A vote was taken with Reis, Seward and Elkins voting to eliminate, Ott and Thomson voted to keep.  Interpretation I was eliminated.  
The Commission discussed Interpretations II and III.  J. Ott said that some of the blame lies with the Town Board for allowing the land division to be approved resulting in an additional split that affected the available splits left for Freitag.  Seward asked for Hustad’s interpretation of the precedent set by either Interpretation.  Hustad expressed that either interpretation is viable so long as enough qualifiers are added to make the outcome specific.  R. Reis made a motion to accept Interpretation III because of the prior precedent, Seward seconded.  Seward fears that if Interpretation III is not accepted, although it creates monetary problems for Freitag the individual, if a building permit is requested for Lot 3 it will create a legal issue that the Town most likely could not win.  Freitag argued that the third lot could still be clustered.  Seward countered that the properties would need to be contiguous, which would require more free space be deed restricted.  The motion was taken to a vote: Reis voted for, Seward, Ott, Elkins, and Thomson against.  Interpretation III was eliminated.  G. Thomson made a motion to accept Interpretation II, B. Elkins seconded.  The motion was taken to a vote, Seward, Thomson, Elkins, Reis voted for and Ott against.  The motion to accept Interpretation II passed.
3. Move to adjourn by B. Elkins, motion seconded by K. Seward.  Meeting adjourned without objection at 7:27 PM.
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