
Town of New Glarus

Plan Commission Minutes

Thursday, July 21, 2011
7:00 PM
Attendance: Keith Seward, Duane Sherven, John Ott, Bob Elkins, John Freitag, Gof Thomson, and Reg Reis
Not in Attendance: Dean Streiff (alternate)
Also in Attendance: Attorney Dale Hustad, Deputy Clerk John Wright, Roy Klitzke, and Sherry Wilde
K. Seward brought meeting to order at 7:04 PM

1. Review Proper Posting—confirmed by Deputy Clerk
2. Public Comments.  There were no public comments.
3. J. Freitag moved to approve the 6/02/2011 minutes as presented; 2nd B. Elkins.  Motion carried.
4. Chair Seward asked Roy Klitzke’s agent Sherry Wilde to explain to the group the proposed division.  Ms. Wilde explained that Mr. Klitzke wants to sell 29.5 acres of farmland to be defined by Certified Survey Map (CSM [see attached draft CSM]).  Ms. Wilde presented an aerial view of the Klitzke Land entitled Conservation Plan Map; the area identified as Field 2 south of Section 15 and an additional acreage in the woods for a total of 6.0 acres for three 2.0 acre lots of a four lot cluster (includes the existing Mahlkuch lot of 1.83 acres).  Deputy Wright confirmed that he had created a split computation that allowed for the possibility of three additional cluster lots with contiguity to the existing Mahlkuch lot, which has sufficient open space available to accommodate the added development.  It was noted that the most recent version of this cluster scenario would include a neighbor exchange from Klitzke to Mahlkuch to increase the Mahlkuch lot size to the minimum of 2.0 acres required by §110-35 C (8).  
K. Seward stated a Concept Plan may be required by the Plan Commission in order to avoid problems by approaching remaining potential divisions piecemeal per §110-18 E (4).  G. Thomson asked how the proposed land division by CSM is related to potential future discussions regarding cluster lots; Seward replied that the land to be divided is part of the open space requirement for current or future land divisions.  Seward noted that the land must be restricted from residential and commercial/industrial development and asked Ms. Wilde the method that will be used.  Ms. Wilde replied the restriction would be on the deed.  Ms. Wilde stated the party interested in purchasing the property is considering this a long-term investment; they may want to act upon residential development if the Town Code were to change or if the property should be annexed by the Village.  Seward noted that some restrictions are relative to the Town Code; if the Code were to change, the restriction on the property would change accordingly. 
Ms. Wilde stated she has received examples of restrictions from attorney Hustad and Deputy Clerk-Plan Administrator Wright.  K. Seward stated approximately 107 acres of restricted open space is required for the proposed cluster scenario with minimum lot sizes.  Seward recommended defining the balance of Klitzke’s development and open space requirement soon and noted the Plan Commission may require a Concept Plan prior to approving this proposed sale of open space.  Ms. Wilde noted the Klitzke’s current interest is in the sale of 29.5 acres of open space; therefore she requested to defer the Concept Plan until the Klitzke’s choose to act on the remaining cluster potential.  J. Ott stated he felt the official Town record will accurately reflect the intent of the land divider: 1) the current land division to be sold will need to be deed restricted as open space, 2) there is enough property available to fulfill the open space requirement for the current development or the possible future cluster development, and 3) the location of the 6+ acres for potential cluster lots (including 0.17 acres to increase the Mahlkuch lot by Neighbor Exchange has been identified).
Mr. Klitzke stated he did not care about acting upon the cluster potential if a Concept Plan is required.  Ms. Wilde stated it was in Mr. Klitzke’s best interest to reserve the right to exercise the additional three-cluster lot potential unless the Plan Commission requires a Concept Plan prior to approval of the land division of 29.5 acres.  Motion: J. Ott moved to approve the sale of 29.5 acres of open space restricted from residential and commercial/industrial development by a recordable document without the need to present a Concept Plan of the three cluster lots at this date; 2nd J. Freitag.  Discussion: J. Ott stated that the Klitzke’s are not proposing a land division with building sites; therefore, he does not feel a Concept Plan is necessary at this time in order to approve the proposed division of open space.  J. Freitag agrees the right to reserve the cluster potential does not need to be defined this evening for the purposes of selling open space.  B. Elkins asked if a survey of the open space will be required; Ms. Wilde responded that a survey is being prepared for the 29.5 acres that represents a portion of the open space requirement (note: if the rest of the farm is clustered to the maximum, a total of 107.6890 acres of open space will need to be defined and restricted).  B. Elkins stated his preference for the Klitzkes to identify all the open space.  Seward noted that to do so would require either loosing the cluster potential or identifying and defining the cluster lots, which was not the preference of the Klitzkes at this time.
K. Seward asked about how the potential buyer will access the property; Ms. Wilde replied by an existing field road off Klitzke Road.  Attorney Hustad questioned the consequences if the buyer of the 29.5 acres petitions the Village for annexation; would the 29.5 acres of open space no longer be counted on the computation sheet for the Klitzke property and thereby result in the loss of the remaining cluster potential.  K. Seward agreed this is the new policy per the revisions to Chapter 110 approved by the Town Board after Public Hearing (see revised §110-38 A).  G. Thomson noted if the deed restriction did not refer to the Town Land Division Code, then the deed restriction would apply to the property even if annexed to the Village.  Attorney Hustad recommended in the event the buyer petitions for annexation for the Klitzkes to seek approval of the cluster lots first, otherwise the potential may be lost.  K. Seward asked Klitzke and Wilde if they had any objection to Town counsel review of the restriction language for the deed.  Hustad recommended reference to the Town of New Glarus Code in general rather than citing a specific section.  
Ms. Wilde asked for advice on how to reply to her buyer re: his questions about future development potential; Hustad replied that the property cannot be built upon until annexed or the Town Code changes.  K. Seward noted agricultural use buildings can be located within open space.  Amendment to Motion: G. Thomson moved to amend the pending motion to include Town counsel approval of the deed restriction or CSM restriction from residential and commercial/industrial development potential; 2nd KS.  Action on Amendment: The amendment carried.  Action on Amended Motion: Seward then asked for a vote on the main motion as amended; the motion as amended carried.  The escrow deposit paid by the Klitzkes will be reimbursed at the conclusion of the process minus expenses, if any.  The next step is for the final CSM and language of the restriction of open space in a recordable form to be presented to the Town Board at their next regular meeting on August 9, 2011 at 6:30 PM.
5. K. Seward stated that at the June meeting, member D. Sherven proposed language to exempt one residential building site from Impact Fees for previously undeveloped property that had been owned for generations by the same family within the Town of New Glarus.  D. Sherven requested Town counsel’s opinion regarding the legality of Sherven’s proposal.  D. Hustad stated the proposal would run into conflicts with equal protection as described in the United States Constitution (i.e. restriction from treating two classes of people differently).  Hustad noted, as stated by Sarah Pittz (Vierbicher Associates) in her letter to the Town dated July 18, 2011, the intent of Impact Fees is to compensate the Town for capital expenditures for certain items.  Hustad stated although a retired person building a new house does not represent an increased burden on the Town, the individual or family moving into the vacated house do. 
J. Ott feels Sherven’s proposed amendment to Chapter 80 can cause potential problems that are unintended; e.g. what happens if the exempted house is sold to a non-family member?  D. Sherven thinks the fact that others moved to the community and built homes did not pay an Impact Fee prior to its adoption makes the fee inequitable to those families who have lived in the Town of New Glarus for generations and want to build after the adoption of this ordinance.  According to attorney Hustad, the Town Ordinance for Impact Fees defines its purpose and the proposed amendment would exempt a class of individuals from that purpose.  D. Sherven stated within the State of New Hampshire, impact fees are required in the development of large subdivisions and businesses; individuals are exempt.  J. Freitag reasoned if the initial exempted home experienced surrounding development, then it would now be part of a subdivision.  R. Reis stated the mission of the Plan Commission is the preservation of agricultural land and believes Sherven’s proposal supports that mission by supporting the farmer and agricultural land.  Reis noted he is in favor of Impact Fees overall, because the added burdens to a community are defined (within the Needs Assessment Study) and the fees are directly related to new growth.
K. Seward noted the reason prior new homes were exempted was based on the time frame (i.e. they were built prior to the enactment of the Ordinances; Seward noted ordinances cannot be effective retroactively.  There was a general discussion on those who took action prior to enactment of a variety of Town Ordinances in order to exempt themselves from those new or revised rules.  D. Sherven wanted to state publicly that those whose families have been in the community for generations do not always get the fair end of the exchange when their is new growth in a community.  R. Reis asked if D. Sherven could request an amendment to Chapter 80; K. Seward stated the group considered Sherven’s proposal, received an opinion from Sarah Pittz, and have discussed the opinions of the Commission members this evening.  K. Seward stated Chapter 80 discussion will resume next month before the Plan Commission per the recommendations of the subcommittee.  J. Freitag stated that although he empathized with D. Sherven’s cause, to defer an Impact Fee on an exempted home to be imposed upon a future buyer who is not a direct descendant of the original owner would be a clerical nightmare and fundamentally unfair per the requirement of equal treatment under the law.
6. K. Seward asked Deputy Clerk Wright to elaborate further upon his email that he sent the Plan Commission members on 5/27/2011 regarding the subject of cluster versus large lot developments.  Wright stated he worries the cluster division of property is perceived as the best strategy for maximizing the number of possible residential lots due to the open space requirement figure of 85% required with clustering compared to the 91% figure for large lot development.  Wright noted that there was a threshold on the size of cluster lots that makes it a less desirable option (larger than 5.25 acres).  Wright stated that the easiest test to determine the impact of lot size on open space is to add the total acreage of cluster lots together and divide that number by 15% (to determine large lot impact multiply the number of lots by 35).  
J. Ott stated his only concern was suggesting there is a maximum limit on cluster lot size; Wright agreed there was no maximum cluster lot set by statute or ordinance.  However, Wright stated he is now encountering land dividers who have two existing adjacent large lots who assume by adding a third adjacent lot to the configuration will maximize their split potential by reclassifying the group as a three lot cluster division (Wright used the example of a10.0 acre lot, a 5.0 acre lot, and 2.0 acre lot that total 17 acres divided by 15% equals 113.33 acres compared to 105 acres if all three were classified as large lots instead).  A general discussion regarding whether building envelopes and cluster lots are interchangeable concepts followed.  Attorney Hustad noted that building envelopes must be contiguous to qualify for cluster designation, which suggests that building envelope and cluster lots are not synonymous terms.  Wright stated his preference was for cluster lots to be synonymous with building envelopes; any additional property rights could more effectively be handled with Restrictions and Covenants which can potentially give landowners access rights to any other property that is used to fulfill open space.  If handled otherwise, the Plan Administrator would have a more difficult time knowing the intent of the land divider regarding lot size.
7. K. Seward stated that last night’s Joint Town/Village Extraterritorial Zoning (ETZ) Committee meeting was cancelled for lack of a quorum.  
8. Chair Seward recapped the Smitherman history for the group.  The Smitherman’s identified the cul-de-sac along at the terminus of Windmill Ridge Road with their proposal for a three-lot cluster division of their property.  Seward noted Deputy Clerk reported at the prior month’s meeting the stated objections by the Smitherman’s to the Town proposal to redefine their accepted and recorded CSM (#4553) to conform to the new Town policy for land owners to own to the center line of the road.  K. Seward noted the Town accepted Windmill Ridge Road (note: see December 14, 1998 Regular Town Board minutes); although the current policy is to own to the centerline of the road, Seward’s personal opinion is that the Town accepted the rest of the road by outlot and should similarly accept the cul-de-sac.  Seward noted the Town has been plowing and maintaining the cul-de-sac as though it was a Town asset.  B. Elkins asked if the proposed dedication is to the current Town standard of 96’ diameter of paved surface and 120’ in diameter right-of-way (ROW).  Wright stated the dimensions on recorded CSM 4553 are for the entire ROW.  Because the Town already maintains the cul-de-sac, the loss to the Town would be the tax revenue for 0.25 acres of property.  
Motion: B. Elkins moved to recommend the Town Board accept dedication of the Windmill Ridge Road cul-de-sac, providing the dimensions presented in CSM 4553 meet Town Highway standards per engineering review by Vierbicher Associates, and includes the property below the structure; 2nd G. Thomson.  D. Sherven questioned why the Town would consider the loss of tax base.  D. Hustad noted there was a period of time when the Town accepted dedication of subdivision roads by outlots that includes the balance of Windmill Ridge Road.  The cul-de-sac was not defined for acceptance with the rest of the road because the plan at that time was for the road to continue through at a future date, which subsequently never happened.  Hustad noted from the Smitherman’s perspective, the Town needs the use of the cul-de-sac and currently has no easement or legal authority to authorize use of this structure on private property by the public or the Town.  Action: Motion carried.  
9. Updates
a. K. Seward stated that a Public Hearing was held on the proposed changes to Chapter 110 Land Division/Subdivision of the Town’s Code of Ordinances.  Seward reported that the changes were accepted by the Town Board following the Public Hearing.  The final step of the process is to publish a summary of those changes which should appear in the Post Messenger Recorder next week.  
b. K. Seward gave a brief summary of the July 21, 2011 Joint Town/Village Negotiation meeting; the next meeting is on July 28, 2011 and again on August 11, 2011: 
· The Town presented updates to the cost sharing formula

· Ten or eleven issues have been reasonably resolved of the thirteen, but the terms of the cost sharing formula time lines are still being discussed
· K. Seward and J. Salter met to discuss language for the Cooperative Boundary Agreement and will present the results at the August meeting
J. Freitag wondered if a larger library will be needed in the future; G. Thomson stated a library serves purposes greater than housing books, which he admitted may be replaced electronically at some future date.  Thomson believes stormwater runoff for the future library site will be a large issue that must be resolved.
c. K. Seward reported that the Community Development Authority (CDA) met on June 28, 2011 to discuss a Vision Statement and Goals and to review an Economic Development Initiatives list that was prepared by Anna Schramke of Green County Development Corporation.  G. Thomson has advocated for the joint public services facility to be moved to the CDA agenda.  The group meets again on July 25, 2011.  J. Ott stated he would be against a shared public services facility.
10. The next meeting will be Thursday, August 11, 2011 at 8:00 PM.  Agenda items will include: Continue Review of Chapter 80; and Updates: Joint Town/Village Negotiation Committee. B. Elkins moved to adjourn; 2nd K. Seward.  Motion carried.  Meeting adjourned at 8:43 PM.                                                                                       
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