
Town of New Glarus

Plan Commission Minutes

Thursday, June 2, 2011
7:00 PM
Attendance: Keith Seward, Duane Sherven, John Ott, Bob Elkins, John Freitag, Dean Streiff (alternate), and Reg Reis
Not in Attendance: Gof Thomson
Also in Attendance: Attorney Dale Hustad, and Deputy Clerk John Wright
1. Review Proper Posting—confirmed by Deputy Clerk
2. Public Comments.  J. Ott stated he had questions about an email sent the Plan Commission members by Deputy Clerk Wright’s regarding large lot versus cluster division of property.  K. Seward recommended adding discussion of this issue as an agenda item for the July meeting; without objection.  K. Seward stated in the most current edition of the Wisconsin Towns Association newsletter there was useful information and notice of an upcoming workshop on land use issues.  Those interested can contact the Clerk-Treasurer for registration.  The workshop is June 7, 2011; it will take place at the Whitehouse Lodge in Richland Center.
3. J. Freitag moved to approve the 5/19/2011 minutes as per the redline amendments made by K. Seward; 2nd B. Elkins.  Motion carried.  
 

4. Keith Seward stated the subcommittee of the Plan Commission has two recommended documents for this body to review that were introduced to the members of this Commission last month: proposed changes to Chapter 110 Land Division/Subdivision and Chapter 80 Impact Fees.  The subcommittee is seeking a recommendation by the Plan Commission to the Town Board to review and approve these changes.  Seward noted the next steps in the process are to schedule, notice, and hold a public hearing, and to publish the proposed changes twice.  K. Seward suggested going from member to member to discuss their observations.
a. J. Freitag stated his review of Chapter 110 did not reveal that any changes were problematic.  D. Sherven directed the members to the definition on page 2 for Collector Street; he questioned the need to define this within the Town’s land division/subdivision code.  K. Seward noted this term was part of the original Chapter 15 adopted in 1997 that was renumbered as Chapter 110 when the Town codified the chapters in 2006.  Dale Hustad thought streets internal to major subdivisions may qualify as collector streets and noted if a Cooperative Boundary Agreement between the Village and Town is enacted, then these types of streets could occur more frequently.  D. Sherven directed the members to page 4 regarding the definition of a Major Subdivision; Sherven noted there are many agricultural properties with 9 or more potential residential lots that may never be developed; therefore they should not be considered a major subdivision.  K. Seward stressed the key term is potential; the property owner does not necessarily need to develop.  Sherven was satisfied with the definition of the term based upon Seward’s explanation.  
Sherven directed the group to page 23 of section 110-35 D (5).  He questioned the intent of the statement that open space should be compatible with adjoining land; does compatibility suggest a neighboring farm needs to allow similar active or passive recreational uses?  Dale Hustad replied that in this context compatibility means gets along with.  Members cited examples of incompatible use of open space: a dump, trails for 4-wheelers, and hunting adjacent to dwelling units; these could be perceived as a nuisance and/or public safety concern, which could be determined by the Town Board.  J. Ott noted open space for a cluster is private property; as such the activities are not public recreation.  He reasoned that a land owner adjacent to this open space cannot restrict a private activity unless it meets the nuisance or public safety concerns mentioned above.  J. Freitag thinks the definition implies that the use of property by new neighbors must be compatible with the existing operation, not the other way around.  
Deputy Clerk Wright noted that the Public Hearing process exists in part to allow a discussion of compatible use prior to development; declarations of restrictions and covenants can be written accordingly.  K. Seward noted the way 110-35 D (6) is written, compatibility is a two-way street.  D. Hustad thought there was something in the statutes from legislative hearing that favors the protection of existing operations; however, Hustad conjectured if the existing use is changed after the neighboring land is developed, then there may be some compatibility conflict (e.g. a dairy operation adds an open air slurry after adjacent residential development).  D. Sherven thought if that were the case it might interfere with agribusinesses, which by their nature must change their practices through time.  J. Ott noted noise is part of the farming experience and must be accepted by adjacent property owners who choose to build a residence nearby.  K. Seward thought the Town’s adoption of the Realities of Country Living document given all land dividers is an attempt to address these concerns.
Sherven then referred the members to page 25 to discuss 110-38; Sherven stated he does not completely understand the annexation portion of the proposal.  K. Seward noted an Annexation Subcommittee studied the matter in 2009 and proposed language to the Plan Commission that was then presented to Town Board for their approval.  K. Seward read aloud the proposed language for 110-38.  Seward created a hypothetical example to illustrate the point made by the proposed language: assume a property owner starts with a 120 acre Existing Parcel; subsequently 20 acres is annexed to the Village of new Glarus.  K. Seward’s interpretation of the proposed language is that the remaining portion of 100 acres in the Town would retain the full development potential of the 120 acre Existing Parcel.  Furthermore, if the annexed portion of 20 acres is de-annexed back to the Town, it would then have one potential building site (unless it was in the A-T District of the Extraterritorial Zone [ETZ] where open space is not required).  
J. Ott asked for clarification: if the land divider chooses to de-annex the 20 acres, is that acreage added back to the Existing Parcel; Seward replied it did not.  Deputy Clerk Wright reported, based on his review of the minutes from the Annexation Subcommittee of the Plan Commission, the Plan Commission, and Town Board the wording and interpretation has been changed.  Wright noted guidance regarding how to calculate the split computation for Roy Klitzke property subsequent to the annexation of 29.0 acres to the Village is what precipitated the creation of the subcommittee and the subsequent policy.  Wright further observed that the decision was to treat the annexed property as though it was not part of the Existing Parcel (i.e. in the example given above the Existing Parcel of 120 acres would be reduced to 100 acres and a new computation would be calculated based upon that figure for potential splits).  Hustad identified the document that the subcommittee reviewing Chapters 110 and 80 used as a basis for the language in question was written by Hustad.  

Chair Seward read aloud the rationale for the proposed annexation wording based upon attorney Hustad’s notes.  In summary, Dale Hustad reasoned part of the Town’s goal is for residential development to take place adjacent to the Village; if additional building sites are created by this language they will then produce additional revenue for the Town.  K. Seward created a drawing to illustrate this point; he again assumed a 120 acre Existing Parcel, divided into three 40 acre lots prior to annexation.  If 20 acres of one existing lot was annexed into the Village, the proposed language authored by Hustad would then preserve the residential development potential of that portion of a lot still in the Town.  B. Elkins noted if the land was in the A-T District of the ETZ, the potential of the 20 acre lot in the Town can be up to four building sites unless the Village extended public services to the adjacent lots in the Town from the annexed portion, the number of potential lots within the Town would be greater.  

Deputy Clerk Wright stated that the development potential of the 20 acre lot in the Town (per the example above) would remain without the proposed change in the language; it would be considered as buildable, but legal non-conforming because of inadequate open space to meet the standards established elsewhere within Chapter 110.  Furthermore, the 20 acres that was annexed to the Village would retain its building potential if de-annexed; it was removed from the Existing Parcel when annexed and is treated as an Existing Parcel independent of any others.  Wright reasoned the original language proposed by the Annexation Subcommittee addressed how to determine the remaining development potential for the Existing Parcel minus annexed property for the balance of the property in the Town; accepting that language has no influence upon the lots already established, homes already built, or the development potential of land that is de-annexed from the Village back to the Town.
J. Ott did not think the proposed language makes any sense; Ott was not comfortable with the creation of additional building sites in the process of de-annexation or the retention of the full potential of the Existing Parcel although it was diminished by annexation.  Ott feels this gives preferential treatment to property owners located near the Village.  It was noted that de-annexation would be a rare if ever exercised option.  J. Freitag stated when the Land Division/Subdivision Ordinance was in the process of being written, it was agreed that those properties further from the Village should be treated like those adjacent.  K. Seward noted there is a difference in residential development potential because the Town has preferred for years for residential growth to occur adjacent to the Village (e.g. no open space requirement for land in the A-T District of the ETZ).  K. Seward asked if prior to is changed to after, would the substitution then adequately correct the language (i.e. the development potential of Existing Parcel is diminished by what is annexed).  Dale Hustad noted the language assumes all the property would be owned by the same individual prior to partial annexation; if it was divided into three lots prior to annexation it could suggest someone could loose a building site.  Without objection, the group agreed to the substitution proposed by Seward.  K. Seward stated the reverse annexation language of 110-38 B would remain the same.  
R. Reis referred the members to page 3, Section 110-5; Reis stated for all definitions of Plat the use of chart is incorrect.   Reis noted a chart includes the compass rose and lines of latitude and longitude.  B. Elkins thought Reis’ basis of objection was based on only one possible definition for the term.  K. Seward recommended striking all references to chart within Chapter 110.  Deputy Clerk Wright stated that he has a version of the Chapter of 110 in Adobe Acrobat which can be used to search for all uses of the term to ensure it is eliminated in all instances; without objection.  D. Streiff stated he had no issues in addition to those already discussed.  J. Ott referred the members to page 5, 110-6 B (3).  He asked if the language describing neighbor exchange implies an adjacent land owner could acquire land from a neighbor and add that property to the residential potential of the receiving Existing Parcel so long as a public hearing takes place.  Dale Hustad stated the purchaser is entitled to the potential that comes with the sale; however, the property cannot be added to the Existing Parcel post-Ordinance to increase the residential development potential of that land.  Dale Hustad stated 110-6 B (3) means a public hearing cannot be required for a neighbor exchange if no new lots are created.    
J. Ott then directed the members to page 19, section 110-25 C.  His recollection was that underground utility service was originally encouraged; the proposed language now states it shall be underground; Chair Seward agreed the language has gotten more restrictive.  There was brief discussion of the differences between service, distribution, and transmission.  J. Ott asked if a land divider locates their residence 500’ from a road, does the entire service have to be underground.  K. Seward stated it depends upon the location of the building site; only that portion from the transformer to the residence is underground for a lot established pre-Ordinance.  Dale Hustad asked who determines where a transformer is placed; K. Seward stated the utility does.  J. Ott referred the members to page 25, section 110-39 E.  Ott questioned why all private roads should have a shared driveway agreement.  K. Seward replied if a private road serves multiple residences, the Town should have a record of a shared driveway agreement.  J. Ott stated it doesn’t make sense to require the agreement for one residence that stands alone.  Without objection, the word shared should be inserted in 110-39 E. so that it now reads: All shared private roads…New Glarus Board. 
K. Seward referred the members to page 1, section 110-2.  He noted the word “are” is missing from the final sentence in that section.  Seward directed the members to page 5, section 110-7 A (2); the word expertise in that section should read experts instead.  On page 19, section 110-25 A, Seward suggested striking the word major; the deletion was accepted without objection.  J. Ott moved to recommend the amended presented document as amended to the Town Board; 2nd B. Elkins.  Motion carried.  
b. The group reviewed the suggested changes to Chapter 80. J. Freitag stated he questions the definition for Abandoned under 80-4; how will anyone know years after the adoption of the Impact Fee Ordinance on May 6, 2008 what the condition the property was that time.  K. Seward stated the burden of proof is upon the owner regarding the state of the property during the time in question if they want to be exempt from the impact fee.  J. Ott thought appraisal records should reveal the status of a property as could electric bills during the time period in question.  J. Freitag asked about the condition of unlicensed wild animal activity in a house; Dale Hustad noted a residence must meet a minimum of three qualities to be considered as abandoned. J. Freitag thought condition 5 under Abandoned was too subjective in his opinion; who decides what qualifies as unkempt?  Dale Hustad thought the parenthetical qualifications offer a standard; the absence of pathways through natural landscaping would suggest the absence of human activity.  Freitag directed the group to page 4, section 80-8 A ii; insert the word be between not and collected.  
D. Sherven asked about language on the page 4, section 80-8 regarding the imposition of an impact fee on a Conditional Use Permit; would that apply to a farmer offering welding from a home shop?  K. Seward noted that reading further in the sentence reveals that these conditions result in an impact fee only if those conditions results in an increase in the number of dwelling units.  K. Seward thought Sara Pitz lifted the language directly from the State Statutes.  R. Reis thought 80-1 Purpose and intent should address commercial operations as well.  K. Seward quoted the language used in 80-1: Impact fees shall be due and payable in full upon the issuance of a building permit by the Town or, if applicable to commercial property, by the state”; Seward noted the Town is able to collect an impact fee only for an increase in the number of dwelling units.  
D. Sherven expressed his opinion that the collection of an impact fee is unfair for long-term residents who build a home for themselves or their children post-Ordinance.  K. Seward is uncertain whether anyone can be exempt from collection of an impact fee for a new residential dwelling unit after the date the Ordinance was adopted.  According to D. Sherven, the Towns of Primrose and Perry allow one building site for long-term residents, although Sherven was uncertain about the precise language [scribe’s note: research subsequent to this meeting suggests the exemption on agricultural land in surrounding communities pertains to splits, not impact fees].  D. Sherven read aloud a proposed change to the Town of New Glarus Chapter 80: Any Town resident that has resided in the Town of New Glarus prior to the enactment of the Land Division Ordinance (1997) and owns at least 35 acres does not pay an impact fee for the building of one residence for the land owner or his or her sons or daughters, provided that these lands have not been a part of or have not been subject to a land division.  According to Sherven this proposed exemption would not apply if the land has already been divided or some houses sold.  D. Sherven noted that 254 homes were built in the Town between the years 1995 and 2008 without payment of an impact fee.  K. Seward stated he would like input from Sara Pitz from Vierbicher Associates; she is presently on vacation.  
R. Reis stated all members on the Plan Commission are in support of agricultural land preservation.  He agreed that Sherven’s proposed exemption would help to support existing farms by acting as an incentive to retain the current owners and their children who may take over the operation.  Dale Hustad stated Sherven’s proposal may need to revise the 35 acre figure and increase it to 70 acres; otherwise the revision would benefit a select group with an additional building site.  J. Freitag noted the transfer of development rights (TDR) was discussed when developing the Town land division code as a possible means to preserve agricultural properties and concentrate residential development nearer STH 69.  Freitag stated the unintentional consequence of excluding TDR has allowed development throughout the Town, including areas better suited to farming.  D. Streiff expressed his support of Sherven’s proposal.  B. Elkins suggested Sherven’s proposal define farm.  
K. Seward stated the proposed revisions must go to the Town Board as part of the process to adopt the changes; Seward asked Sherven if Chapter 80 could be recommended to the Town Board this evening so the Town Board could consider Sherven’s proposal and in order to keep the process going; Sherven was not opposed to the proposal.  D. Streiff stated his opinion that an impact fee should be applicable for those coming in from outside the community, not those already here.  J. Freitag is supportive of the proposal providing the exempted property owner is working on the farm; otherwise it should not pertain.  J. Ott suggested the Impact Fee Ordinance itself should be reconsidered and wonders if it isn’t negatively impacting growth in the Town.  B. Elkins asked what happens if the farm ceases operation or those exempted sell their property; would an impact fee be required retroactively?
B. Elkins directed the members to the final page, section 80-8 B (2).  Elkins asked if the temporary structure does not have one of the listed characteristics; then does the rule still pertain.  In reply to a question from R. Reis, D. Sherven noted that according to County Zoning, new mobile homes must have a foundation to be considered a residence.  There was a general discussion regarding whether a mobile home was allowed in the Town as a residence.  Elkins returned to his original question as to whether the structure of 80-8 B (1) and B (2) should be amended so that it was clearer regarding what conditions must apply for a new temporary structure to qualify for or be exempt from an impact fee.  
D. Sherven cited an example in the Town of a mobile home residence that was on a slab; when the mobile home was replaced with a larger mobile home, Green County Zoning required the new structure to sit on a foundation with a footing.  K. Seward asked if D. Sherven was suggesting for the section 80-8 B (2) to now read: Impact Fees will be collected for a mobile home if it meets County Codes.  R. Reis asked the need for this section to define a temporary mobile home; defining temporary is redundant since Abandoned and Habitable are previously defined in section 80-2.  Seward thought if those definitions are to define section 80-8 B, then the definitions may need to include a clause about meeting County Codes.  Seward noted that a temporary motor home that was present on the lot prior to enactment of the Ordinance while a permanent residence was being built would not exempt the permanent residence from an impact fee; conversely if a mobile home that met County Codes as a permanent dwelling existed prior to the Ordinance, then its replacement would be exempt from an Impact Fee.  Reis still found the definition of temporary to be redundant in his opinion; the number of connections was irrelevant, what mattered was time.  Dale Hustad thought the wording of 80-8 B was necessary to prevent a landowner from deferring payment of the impact fee until the permanent residence was built while they were living in a temporary residence for six months or longer, post-Ordinance.
There was brief discussion about the trailer that was removed from a lot on CTH 39 near Zentner Road that was not issued an Occupancy Permit and was not inhabited for many months.  There was a question as to whether the property owner should have been instructed that an impact fee would be due if a new residence was built on that lot; it was noted that this property was the basis for convening the ad hoc subcommittee of the Plan Commission to study when Impact Fees should be levied.  B. Elkins moved to recommend Chapter 80 to the Town Board as amended by the subcommittee and the change accepted by this body; 2nd K. Seward.  K. Seward noted the change accepted by this body was the insertion of the word be in 80-8 A ii.  Wright noted that Sara Pitz was to be possibly consulted about the source of the language in the introductory paragraph of 80-8, although Sherven was satisfied with the meaning once it had been explained (see above).  Wright further noted that Pitz was to be consulted as to the legality of exempting some residences from an impact fee post-Ordinance.  Seward asked Elkins if his motion also included recommendation for the Town Board to consider the exemption issue raised by Sherven; Elkins was amenable.  The motion by Elkins as seconded by Seward now reads: Recommend Chapter 80 to the Town Board as amended by the subcommittee with the change accepted by the body and discussion of a possible exemption as proposed by Sherven. 

J. Freitag thought impact fees in general seem to be in question by the members of this Commission.  Dale Hustad asked if J. Freitag advocated abandonment of the Impact Fee Ordinance.  Freitag thought the Town should be in line with the policies adopted by other surrounding municipalities; he clarified his statement by saying an impact fee should apply to everyone, but the amount should be reduced to reflect those levied by other towns nearby.  Seward was uncertain that other Towns currently impose and impact fee for new residences; he noted the Village of New Glarus has an impact fee of approximately $2,000.  D. Sherven thought Exeter enacted a $500 impact fee recently to support a Town park.  D. Hustad noted Sherven’s proposal as worded would not prevent someone from taking advantage of the exemption and then selling more lots afterward.  K. Seward noted the next Regular Town Board is scheduled for June 7, 2011 and will run concurrent with the Board of Review.  J. Ott thought the consultation with Sara Pitz or another consultant at Vierbicher was critical prior to moving forward with the proposed changes to this Ordinance.  Seward stated the two Ordinances could be considered separately, but had hoped to have a single public hearing process and for both to be published simultaneously.  Seward called for a roll call vote for the pending motion: J. Freitag nay, D. Sherven nay, R. Reis nay, D. Streiff nay, J. Ott nay, B. Elkins aye, and K. Seward aye.  Motion failed.
5. Updates
a. Deputy Clerk Wright reported he spoke by phone with Colleen Smitherman on May 24, 2011 in response to the Town letter sent December 17, 2010.  Colleen stated she and Marvin have several problems with the Town's proposal:
· The legal document to transfer the cul-de-sac started by attorney Vale and completed by attorney Duxstad would have to be rewritten
· A surveyor would need to take additional measurements
· A new CSM would need to be created and fees paid to the County for recording 
Wright continued that according to Ms. Smitherman, the Town's proposal is not to the benefit of the Smithermans and no compelling reasons have been offered by the Town for them to consider the considerable time and expense required for them to comply.  Wright reported Ms. Smitherman wanted to stress that she and Mr. Smitherman are not trying to be difficult or attempting to obstruct the Town.  K. Seward asked Dale Hustad if the Town has to accept outlots.  Hustad replied that in some instances the Town has accepted ownership of outlots in the past (e.g. Windmill Ridge Road, Highland Drive, and Blue Vista Lane); however, Hustad noted, the Town reversed that policy.  Chair Seward asked for this item to be added to the agenda for the next meeting; without objection. 
b. K. Seward gave a brief summary of the May 25, 2011 Joint Town/Village Negotiation meeting; the next meeting is on June 16, 2011: 
· The Town will accept the formula for the library contribution; the subtractor is the amount the library receives through the calculation made by County on the portion of tax dollars the Town residents pay (of the  ̴$52,000 collected by County in 2010 the Village of New Glarus received  ̴$39,000 for the library)

· Village members noted the  ̴$13,000 difference currently goes to other libraries that serve some Town residents; a new agreement should not penalize those libraries  
· The Town would like the formula to take effect when a new library is built; the Village prefers it to begin when a Cooperative Boundary Agreement (CBA) is executed
· Impact Fees collected by the Town for joint projects with the Village will be paid only for capital improvements; the CBA must include that language (which attorney Hustad is crafting) that legally directs these funds to capital projects as required by impact fee statutes
· The reimbursement by the Village to the Town for taxes on properties annexed after the CBA agreement period was discussed; if homes are on the property, the Village could then possibly pay the five years of taxes over a ten year period

· Sites for a public works facility were discussed

J. Freitag asked if the CBA must be completed before the library is built; Seward replied the intent is to complete the CBA as soon as possible and outlined the process for approval. 
6. The next meeting will be Thursday, July 21, 2011 at 7:00 PM.  Agenda items will include: Action on Smitherman cul-de-sac; Continue Review of Chapter 80; Discuss Large Lot Versus Cluster Computations; Updates: Joint Town/Village Negotiation Committee. R. Reis moved to adjourn; 2nd Duane Sherven.  Motion carried.  Meeting adjourned at 9:35 PM.                                                                                       
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