
Town of New Glarus

Plan Commission Minutes

Thursday, September 23, 2010
7:00 P.M.
Attendance: Keith Seward, Reg Reis, John Ott, Bob Elkins, Dean Streiff and Deputy Clerk John Wright

Not in Attendance:  John Freitag, Duane Sherven, and Gof Thomson
Also in Attendance: Town Attorney Dale Hustad

K. Seward called the meeting to order at 7:00 PM.

1. Review Proper Posting—confirmed by Chair and Deputy Clerk
2. Public Comments.  K. Seward reported that the Town received a notice for Robert Darrow Jr. from the United States Bankruptcy Court.  Chair Seward noted that the bulk of the fees owed by Darrow to the Town for legal and engineering expenses ($2,805) have already been paid out of his escrow account ($2,550). It was agreed that the Town Clerk will file for the remaining amount ($255) not covered by the escrow account; without objection (note: Clerk-Treasurer Salter billed the Darrows for the expense directly on 5/27/2010 [see attached]). 
3. B. Elkins moved to approve the regular minutes of 100826; 2nd R. Reis.  The regular minutes of 100826 were approved as presented with J. Ott abstaining from the vote due to his absence at last month’s meeting; motion carried.  
4. Deputy Clerk Wright reported that the Town Office was contacted by mail by Kathy Hartwig from the Green County Treasurer’s Office and by phone by Green County Zoning Administrator Adam Wiegel.  Both contacted the office regarding a proposed sale of property that was originally acquired by Robert and Patricia Cegann in 2007 from Rebecca Hauser as a Neighbor Exchange which is to be resold.  Green County made the Ceganns aware that they should check with the Town of New Glarus regarding restrictions on residential development for the 10.50 acres of property located off of Farmers Grove Road.  According to Deputy Clerk Wright the Town has not been contacted by the Ceganns to date.  Wright reported that according to Wiegel, County requires Neighbor Exchanges to be recorded by Certified Survey Map (CSM) if the contributing property falls below 10.0 acres or the receiving property is ten or fewer acres total after the exchange.  Wiegel further stated to Wright that this is his interpretation of Title IV and that a future Zoning Administrator may disagree with Wiegel’s interpretation.  It was further noted by Wiegel that other divisions of property that are 35.0 acres or less are required by County to be recorded as a CSM.
Wiegel and Wright agreed that because this property has no development potential, is larger than 10.0 acres, and created no new lots, it could be sold as a Neighbor Exchange without having to be surveyed.  However, if Cegann chooses to record the sale by CSM, Town Chair signature would be required, but not a Public Hearing.  Seward asked Wright if it was sufficiently clear in the records for this property that it was without a building site.  Wright agreed that the split computation for Hauser, the CSM of the open space filed with Green County Register of Deeds, the affidavit filed on Hauser’s property by the Town with County, and the minutes of Plan Commission meetings were all sufficient to document that these 10.5 acres are without residential development potential.  Wright pointed out to the members present that a notation on the CSM prepared by Todd Hasse to record the open space required for Rebecca Hauser’s land divisions indicates that the property in question was recorded with the Register of Deeds as a Plat of Survey on 9/25/2007 (see attached); the Town Office does not have a copy of this document.  

There was brief discussion regarding a hypothetical situation of two 20 acre properties that were contiguous at date of Ordinance that were subsequently sold to two different owners post-Ordinance; if a building site went to each new lot there would be a deficit acreage of 15 acres for each large lot development required of the original seller for the remaining open space obligation.  Deputy Clerk Wright stated that if the owner of one 20 acre parcel purchased the other 20 acre parcel and combined the two, it would be advantageous for the original owner carrying the deficit to allow the person combining the property to cluster so that they have three 2 acre lots and have sufficient open space within the total of 40 acres.  There was some confusion as to whether this creates new building sites and violates the Ordinance.  Wright contended that all that matters is the potential defined by the contiguous acreage at date of Ordinance and that the potential lost can possibly be regained through the purchase of contiguous parcels.  J. Ott took exception with an interpretation of the Code which allowed a three-lot cluster on a parcel over 40 acres in size for which the middle lot was unbuildable because a creek ran through the center; Seward stated that he saw no conflict with the Ordinance because there was no difference between this scenario and one where a developer defines a three-lot cluster and never built a home on the third. 
5. Seward referred those members present to the list of problematic land divisions that the Plan Commission reviewed previously at the 8/26/2010 meeting and was subsequently reviewed by Seward, Hustad, and Wright on 9/01/2010.  Seward reviewed the comments highlighted in red (see attached) that summarized the decisions made by Seward, Hustad, and Wright.  For the Roehrig property on CTR H Wright noted the substandard lot size for the second residence (0.47 acre) and believes the driveway lacks adequate turnouts for its length based upon the aerial images he has studied.  J. Ott observed that the lot may have not been substandard depending on the date it was defined by metes and bounds; Ott believed the home was built in 1981, which was prior to the Town Ordinance date of 10/13/1997. Wright pointed out that any division of property below 35 acres is required to be recorded by Certified Survey Map (CSM) according to the Title IV Zoning Ordinance of Green County.  Wright noted that the past precedent established by this body was to allow a property owner to define a residential lot by Plat of Survey but not on the same tax parcel.  Ott expressed his opinion that the property could be sold without making the driveway conform to the current standard.  Wright observed that selling the property would then require filing a CSM if it was on parcel 35.0 acres or smaller; the Town could then require that the driveway conform to the current code regarding turnouts for safety reasons.  J. Ott disagreed that the Town could require conformity with the current Code.  Wright did not believe a Public Hearing would be required for a CSM in this circumstance because the house already exists.  K. Seward noted that by the Plan Commission considering these gray area issues it will give the Plan Administrator clearer guidelines when answering questions for land dividers and those who purchase developed property.
Seward reviewed the details of the John and Joy Freitag divisions of property including Parcel B of a Plat of Survey dated 6/22/1999.  Seward referred the group to CSM 3112 filed in December of 2000 which divided Parcel B into two lots.  The group then reviewed CSM 3453 that recorded the subdivision of Lot 2 of CSM 3112 into two lots as filed with Register of Deeds on November 19, 2002.  Seward then reviewed the split computation sheet approved at a Special Plan Commission meeting on 12/28/2006, which was the basis for determining how many large lots or cluster divisions of property would accompany the sale of 202.0 acres by the Freitags to Clark Kepplinger.  Seward noted that the 28.76 acres of Parcel B was considered to have only one building site which was consumed when a home was built on Lot 1 of CSM 3112 by Faris.   Therefore, Seward concluded, the division of Parcel B into three lots had only one buildable site which has been utilized.  Because both CSM 3112 and 3453 were signed by then Town Chair John Freitag, it had previously been decided by this body that anyone whose property met this criteria should be notified by the Town.  Seward then reviewed the draft letter with those members present.
J. Ott asked if the Town’s contention that there are no buildable sites for the Zentko properties then would it hold up in court if challenged.  Attorney Hustad stated that the outcome of the challenge would depend upon the reasons for then Town Chair to sign the CSM; was it to authorize two buildable lots, or only agree that the CSM as presented was in the legal format accepted by the Town.  B. Elkins noted that the handout refers to Lots 1 and 2 of CSM 3112; it should be CSM 3453 instead.  J. Ott stated that at the time Sherry Wilde divided Lot 2 of CSM 3112 into two more lots (CSM 3453) there was still enough split potential for the Freitag property to allow two residences; it was only after Freitag sold land and development rights to Clark Kepplinger that the split capacity for the property was exceeded.  Hustad noted that the Town Board or Plan Commission would need to take a stance regarding how to treat this circumstance and in turn be consistent in its implementation to all like properties.  Hustad also noted that there are instances of homes that were built without bona fide building sites and/or proper Town authorization/review which could prove problematic.  If the precedent for the Town was to take no action for those oversights, how would the Town then justify taking action in this situation to limit development potential?  Hustad stated that the current wording of Chapter 110 of the Town Ordinance is fine, but the learning curve was steep at the outset of its adoption and as a consequence some mistakes have been made.  The proposed letter, Hustad noted it states that it could impact the Zentko property, which allows the Zentkos to potentially discuss this issue further.
B. Elkins asked whether a statement could be put in the Town Ordinance with a sunset date to prevent future development under similar circumstances.  D. Hustad did not believe the Ordinance requires a change, but a policy could be adopted by the Town to accept those CSMs with Town Chair signature that divided property into lots without sufficient open space.  J. Ott thought it would be better for the lots to be allowed rather than risk the possible legal consequences.  Chair Seward asked the members present if he should contact the individual who was Chair at the time the CSM in question was signed to see if he had recollection regarding his intent when signing a non-conforming CSM (no discussion before Town Board, Plan Commission, or a Public Hearing) and whether he declined signature on the other identified CSMs that were unsigned.  Attorney Hustad stated that if the issue did go to trial the then Town Chair would be called upon for his testimony.  

Attorney Hustad stated that if this matter was to go to trial the opinion of the court would likely be that the situation should have been addressed at the time when Frietag sold Kepplinger property and development rights, not two year later.  K. Seward noted that any land division with development potential requires a Public Hearing (unless it is retained by the owner and is defined by Plat of Survey); therefore, a Town Chair signature doesn’t necessarily imply building sites.  R. Reis expressed his uncertainty that the letter should be sent.  K. Seward summarized the comments he had heard so far from the members present: 1) if the decision is to send the letter then make the Town Board aware of the legal ramifications, or 2) take no action until a request to build is received and accept that although errors were made it can be attributed to the steep learning curve required to understand the complex ramifications of the then new Ordinance.  
J. Ott stated that a potential exists for a Town resident who attends a Board or Plan Commission meeting to object to a home on a lot which was not supported by the open space required by the Ordinance.  Wright noted in the case of a signed CSM there would be no Public Hearing on the matter.  J. Ott proposed sending the letter to the Zentkos to make them aware of the non-conformity, but assuring them that because of the Town Chair signature that both building sites would be honored and to put a copy of that letter in their file.  Attorney Hustad stated that if this was the recommended stance regarding the building sites, no letter should be sent and a note should be put into the file stating that in spite of nonconformities the two lots have building sites.  J. Ott made a motion to not send the letter and to put a note in the property owner’s file stating that they have a building site for each lot identified on CSM 3453; 2nd D. Streiff.  
R. Reis asked what justification exists that would allow the two building sites or any other building sites for a similar situation.  K. Seward stated there was none other than to defer dealing with this difficult issue until a future date.  J. Ott stated that the opposite (denying building rights) would be more difficult to justify legally as no record of the limitation exists until recent discussion.  Seward argued that the Ordinance itself would support that land cannot be divided beyond the available open space; in rebuttal Ott stated that the Ordinance could change at a future date.  Seward replied that what is relevant is the Ordinance in effect at the time, not the possibility of a more lenient Ordinance in the future.  Hustad reiterated his earlier point based on Ott’s observation that a person could argue that the initial mistake was made by the then Town Chair, which should have been caught before the splits were calculated for the sale to Clark Kepplinger.  Chair Seward called for a roll call vote: D. Streiff, aye; J. Ott, aye; B. Elkins, aye; R. Reis, aye; K. Seward, nay.  Motion carried.  J. Ott would like the Town Board to be made aware of this decision if his motion carries; without objection.  J. Ott questioned the proposed notification of Brian Aebly due to splits by DeHaan prior to property sale; Wright agreed to review the details with Ott after the meeting; without objection. 
6. Chair Seward reported that Attorney Hustad prepared draft Permanent Easement Agreements to be sent to the three property owners whose land is affected by the Right-of-Way beyond the existing cul-de-sac, which is part of their property.  The members present did not find any problems with the easements as presented by Hustad.  K. Seward asked if the easement agreement extends beyond the existing cul-de-sac; Hustad replied that it includes both that portion of the hard surface that extends outside of the 66” right-of-way (ROW) for Highland Drive as well as that portion of the ROW beyond the hard surface.  It was noted that the unpaved portion of Highland Drive east of the existing cul-de-sac has been retained by the Town.  Chair Seward reported that the entire length of Highland Drive including the unpaved portion was accepted by the Town Board when the development was accepted.  The legal description for the road is contained entirely under Section 11 of the Assessment Roll although the road spans both Sections 11 and 12.  As a result there was no need to contact Clinton Wilde for a legal description as was requested in last month’s minutes.  It was agreed that Clerk Salter would prepare a cover letter for the three property owners to accompany the Permanent Easement Agreements; without objection.  
7. Updates

a. Chair Seward reported that a letter was sent September 14, 2010 to Andrew and Janie Crawford (see attached).  B. Elkins asked if a sign would be installed on Titus Lane at the intersection with Pioneer Road; Seward replied that there is a road sign and a fire number at that location, but that the single fire number serves both the farmhouse and a cottage which is not visible from the end of Titus Lane.  One possible solution is to relocate the two fire numbers nearer the actual properties on Titus Lane, the terminus of which is .72 miles away from the intersection with Pioneer Lane.  The Chair reported that there have been ongoing concerns with the fact that a gate is seasonally closed, blocking a section of this Town road.  Deputy Clerk Wright reported that he spoke with Connie Thorson at Green County Zoning and Land Use who agreed that the original fire number should have been issued for Titus Lane instead of Pioneer Road and agreed to replace the existing fire number for free if so instructed.  However, if the Town requested a second fire number for the cottage it would be at an expense of $75.
The group studied an aerial photograph of the property and the location of the seasonal gate that blocks the road some 200’ prior to the end point (see attached).  There was some discussion regarding whether to abandon the entire length of Titus Lane if the gate was to remain or terminate the road prior to the gate which would require the Crawfords to install a cul-de-sac at their expense.  Hustad noted that seasonal closure of the road is no legal difference from permanent closure; both actions are prohibited.  J. Ott stated that the abandonment of Mauer Lane established a precedent for discontinuing a Town Road that had a gate obstructing it.  Although Titus does not terminate in a complete cul-de-sac as required by the provisions of Chapter 75 of the Town’s Code of Ordinances, the terminus is wide enough to allow a three-point turn for up to a medium-sized truck when the gate is open.  Seward noted that there are a number of other Town roads that don’t terminate in a cul-de​-sac, although those are relatively short stubs which can be backed out of and on to a main road.  It was agreed that this item be added to a future agenda after a response has been received from the Crawfords.
b. Chair Seward gave a brief overview of the Joint Negotiation Committee Meeting. The next meeting will be held on October 14, 2010 at the Village Hall Boardroom.  K. Seward reported that the Village marked areas for possible annexation on a map, adding about four or five areas more than the Town had identified.  The Town members of the Joint Negotiation Committee have not reviewed the Village proposal yet.  J. Ott asked what potential valuation would be lost if these areas were to be annexed into the Village; that calculation has not been done, but Seward thought it would be worthwhile to do so.  It was also reported that the Library Board had presented calculations for operating expenses but not for the building itself.  The calculation made by the Negotiation Committee members was around $3 million.  The group present had discussed methods to reduce those projected costs including: donations; reduce the proposed size further; and other revenue sources.  Seward further reported that there was ongoing discussion regarding relocation of the public works facilities and review of potential sites for a joint building.   R. Reis asked whether anyone considered selling bonds to help finance the building of a new library; that idea had not been discussed.  The group is scheduled to meet again on October 14, 2010 at the Village Hall Boardroom.  
8. The next meeting will be Thursday, October 21, 2010.  Agenda items will include: Crawford Response to the Town Letter; Updates: Joint Negotiations; Review cover letter for Permanent Easement requests; Town Board reaction to Plan Commission decision to not notify land divisions recorded by Certified Survey Map with Town Chair signature; and Darrow billing.   B. Elkins moved to adjourn; 2nd by R. Reis.  Meeting adjourned at 8:55 PM.
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